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Informatics, Inc,

DIGEAT:

1.

i.

3.

Conc.rn snlocted for award of software urvices contract by
National Aeronautics and Space Administration (NASA) admits
thae 1t determined which employees of incumbent contractor
currently performirg services would be "1ikaly''to accept
employment" with concern based on indirect quwtioning about
fncts mainly rchting to enployeea co-un:lty ties. Manner
in. whi.ch concem‘actually ccnduc:od quntionins ie .at com~ .
plate varisuce \dth sanner queation.lng vu;repreunt.d to NASA
during .negotiations jsading to selection whi .,h advanced ‘over-
vhelming degire' ;¢ emplcyees to accept enpluynent. Other
reprasentations made to NASA dutn.g selection process are also
at variance with methods and resu)ts of actually conducted
qa.qst:lontng :

Reprucn:ations tn NASA at: out Ieéhodu. manner, and results of
quutiouinz of mcmbent contractor's esployees ara not "aubject
‘0 differing opinlons" and differing results of lates Zit:vay
cannot reasonably be attributed to employees' memory laps=s or
unwillingness to respond to inquiries.

Selected concern'’ s submission of nimiﬂcmt ntutatmt
to:NASA about let:hod manner, and results of survey of incumbeat
e-p].oyou willingness to accept employment with concern 1if

successful in competitio: was material in evalustion leading to
selecition,

Nothin; in NASA's "chort of Invut.igation" containing interviews

of selected concern's -plcyees supports November 23, 1976.
‘repfesentation of concern that. inculhenc employuas’ d:l.rect respouses
formed ‘basis for numbers and categoriea of reported employee com—
nit:lem:s in event selected concern should be awvarded contract.

Awntd to*ulectod conr-u'n in’ vicw of submiuion of aignificmt

niuuuncnt to- NASA wonuld’ provoke sunpicion and mistrust

-and reduce confident.e in coupafit::l"e procurement system. ct.

The Franklin’ Instita ute, 55 Comp. Gen. 280 (1975), 75~2 CPD 1940,

'l'bus. reco_nudarion mads undcr Lagislative Reorganization Act of -
1970 that selected concern's proposal be excluded from considera- !
tion for award.

-] -
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By tolqr- of Maxrch'10, 1977. quoru::l.c., .o protuud the i
actions of the Narional Aeronsutics and Space dministration's (KASA) :
Amas Resvesrch Center in selecting only Computer (ciencesa Corporation i'
(CSC) for final negotiations undar RFP 2-25841 for computer software =
servicesd. NASA salected CSC, in part, because of the company’s par- :
cedved competitive edge (that is & "discriminator" in favor of CSC) in
the '""Mission Suitability" evaluation standaxrd of the RIP.

In 1ts initial protest correspondence Informatics alleged that
NASA improparly evaluated thosa partn of its proposal relating to
the "Mission Suictability, Cost and Past Purformasce" evaluation lund- .
! ards of the RFP, Speciiically. Informatics alleged: ' .

it L Infomt:lcl not onl.y flih to soe that Loy
there was a s.lgn..ﬂ.cant discriminator:in_say P
area of Hission S:xiubility but nthat bcluvu
that the toulity of & proper evlluacion would :
have revecled that Infomuc- in fact was ‘ ;
"lt.pur:lor ‘in Mission Suiubﬂity, ‘that there was
a subetantial.cost r:l.sk u-ocintnd wi:h CSC's lack
of commitment from critical Informatics' personnel
\thereby compleiely negating u:u minuta C8C cout
advantage) and also that if psst performance had
bean adequately astessed, the Board would have
‘ found Informatica to be rlbltantully superior in
' this critical area of evaluation.”

In. further corrupou!onn, Informatics railod additional zroundl of protest
titled, as follows: "B:lau" (on the part of a NASA employee vho evaluated 1
proposala); "Relative Weights and Scoring Srstems”; "Projec: Manager™; *
“"Commonality"; "NASA Failure to Conform to PRD" and "Proposed Scoring
Analysia."

Because of the couclusinna reached ‘in our decision, we consider st ;
necessary to discuss only the issue regarding C5C's alleged lack of a '
commitment fzm Informatics' mmployees.

The ovu-all standards vh:lch RASA used to. culunta ptopoulo mc:
Migaion Suiubility factors, Cost factors, Experience and Past Perfor-
- mance, and Other factors. The Mission Suitability factors were furthar
divided into subfacrors as follows:

"Understanding the Requiremeat:

"(a) narrative summary | v
"{(b) distribution of work t'brc. '

AR TR e IS D oS U O P NI AN
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R(c) staffing standacds

"(d) approach to filling the positions

"Managesent Plan:

"(a) eroproach for efficlently managing the work

"(b) work coantrol procedures, training plans, etc.

"(c) project organization

"Xey Personoel;

"“(s) capability of kay personnel

"(b) Judgmenr. in identifying which positions are key

"Corporate Resources!

"(a) availability of hz;l-up for key personnel

"(b) availability of back-up for other persvnnel

"(c) 'homa office' mansgement and technical assistance,”

Undnr the lubfactor untitled "Understaudins the Requiranan:——Approach
to rillins the Positions" offarors wvaere to describe their approach to
£f111ing the positions described in the offeror's "narrative susmary.”

The RFP further proviled that a "plan for filling the positions initially
shall be included, i.e., employee sources, ete."

Initial -proposals were received from three firms, including
Informatics and CSC. All three were found to be in the competitive

range and were invited to oral discussions held during Novembar of
1976.

.. .NASA'S’ ptocurcncnt officcr posad the. follnuing written question to

¢sc by letter dated November’ 10, '1976: "What is the nature of the commit-
ment you have from the. e-ployeea of the other incumbent contractor you have
proposed to hire?" 'CSC's Director, San Francisco Operations, responded in
writing by letter dated Noveamber 23, 1976, as follows:
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"During June and sarly July of chis; iyoar , |
CSC West Coas: markating roprcloutlttvol , ey
and members of the divisional staff conducted

a telephone survey of the local PMI/Informatice
technical staff, .The purpose of the survey
wis to discuss professional opportunitias at .
C5C and to ascertain the staff's willinguess

to Join CSC should their company's local

business base sudderly contract as a result

of this specific procurement. In contrast

to letters of intent and/or contingent offers

of employment, this manner of assessing tha

retention index was considered the least

disruptive to ongoing work and least dis-

quieting to the overall staff morale of the

othet incumbcnt.

;“The g n.vrasult of tho aurvax {ndiiites an !
“overwhelming”desire of"the incumbent staft

(well cover 80Z) to remain in the Bay Area and < P
to ‘continue their tezanical work. at ARC as

emgloxeen of CSC.
"The ntntiltical findinsa ‘of thetnurvay are based

....

after;working hours. du:ing enin:l»and an
weekcnda.‘ ‘Ofkthar60.per oniﬁsarvc.odﬁi ‘stated
hez would%join’CSCEahould €csC “h§‘§!§ﬁthe
.suécessfulibidder. 4+Anothnrmlg_pérsonltthoﬁ
they:would.: jpinfCéb,s staff ;idbutihad¥preferyed i
to remain.uncommitteéd until-the:timeficthat CSC is , ;
.actually successful’'in this procuremsent. 0 :
the rennining persons, 8 would probably join
CSC in order to continue their ARC projects,
3 had no opinion, and 3 would dtfinitely mot
join for perlonnl reasonl

it
u'é"é%e

) "'I'he

CSC Af invited?to do so.. Another 8 -parsons .
(13:perceat) would probably be: favorably inclined o
toward a profensionnl relationship with CSC. should SRR
CSC be successful in this recompete (SIC). The BN
potential incumbent retained labor base, comsist-~

ing of 54 persons, is mor& than adequate tn staff the
45 positiona CSC has idantified in its proposed P
Staffing Plan. ],

l..‘-
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"As a Ilttet ot r.cotd when CSC originslly bid
for the Simulation Laboratcry Support Service
contract in 1970, the contract preceding

NAS 2-7806, the tnlephone survey vas used
effectively. In that procuremsnt, CSC had
retained vn ehalf of ARC 97 percent of the
incumbent staff when, in fact, the survey showed
that an 80-percent retention rats was probatle.,"
(Emphasis supplied.)

Subsequent to receipt of best and final offers, the Source BEvaluation
Board made its final evalustion and presented its findings to the Source
Sélection Official, On February 28, 1977, Informatice was informed of '
NASA's inteneion to conduct rinal negotiatlona for the award with only
CSC. NASA's reasons f£9r selecting CSC wera set forth by the respomaible
NASA salecting official as follow!'

“rollouiu; the p:elentation of the lourd,_l

-unnarizad the key isdias to consider in making

my: .deci/téon, It 1s clear that ‘'CSC has the com-

petitive edge 1n Hianion Suitability. With

rogard to Cost, :the: diffarancea are.so slight,

they are not a aign‘FtcAnt discrilinator., Even

though coat is not coasidered a significant

discrinina:or, it 1s noted that cur evaluations

concluded ‘that the probable coat of doing bus? Jess

with CSC ie llightly lower than the other comj ‘titors, '

"Thircfis ilso 'no basis for a discriminator in our
Experience and Past Pecformance Factor evaluation or
in our Other Factor avaluationm.

"B.cnuse of th- higher Hisnion Suitabilicy score

and lincc Hinaion 'Suitability 1s the only area wheras
we found significant discriminatore, I.chose Computer
Sciunces’ Corporation for final uegotiat ons and award
_ to perfors the Cowputer Software Services for Ames

N Research Center."

——y—
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Informatics, after filing the protest vith our OIti.cc, said it
was also informed by NASA that "[It] had found the prohablc costs of
C5C and Informatics to be within one percent of each other and that
the two offers were judged equal or about equal in Past Performance
® % % [Understanding the Requirement, Management Plan, Key Personnel, -
and Corporate Resources].”" Informatics was also told that the i
gingle discriminator” between the two proposals was in one Mission ;
Suitability subfactor--(Understanding the Requiremsent~-Distribution of }
Workforce) where Informatics was assigned s lesser score. I

Notwithstanding the divergent scores in the "single discriminatox" :
area, Informatics was further informed by NASA that the difference :
between the proposals was not great. As NASA said in its April & .
latter to Informatics: f

"Our selaction of Computer Scimcla COrpora:inn’l
(CSC) proposal om :he basis of 1its !ﬁnion Suitability ;
attractivenass is not intendod to mwan thit we con- |
sidored the Informatics proposal to be poor mor is |
it to be implied that we consider Informatics to be a ;
firm unsuited for the work identified in our procure-
ment, We viewed your offer as a very good proposal
and considcredr you:in the cowecitive Range up to

the Voint of sélection. We did not, thorefore, find i
any overvhelming waaknenea in!your proposal, so aven ' '
though we may present some find:l.ngl as 'weaknesses' our
view is that wa found more strength~ in the (SC offer than
we found in the Informatics offer and our choice wes ona
good offer over another good offer.”

. Brpanding on its inirial ground of protest relating to csc'- allegad .
lack of labor resources commitaent from Informutica' employees:(io be
, hired by CSC in the.event CSC vaa ‘selected for award), Informstics later
; alleged that the "statements made by CSC to the Source Evaluation Board
; (a) about the conduct of a telephome survey regarding solicitation of
B Informatics' eaployees, and (b) the resulr of the solicitation are

errone.'us and ialuﬁin; "

NASA's procuremn: of.ficet « fndeval- comcnts .on tho "hck—of—hbor-
remutcemcounitnmt“ 1”' = raised by CSC ware' that " [TIhey [CSC) providd
a good explanation as to’ o, they could; luceultully £f111 the positioms” !
and that "[W)e [NASA's’ propossl evalual:ion board] could find uo basis for l _
not believing the CSC statements." Further, the corments show that the : VA
procurament officer thought it was important for an offeror to be able C L
to demonsrrate that it would obtair, the needed workforcs. R

. ' . ' : .- -r‘
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. Tte Asaistant Admiunistracor for Procureaen:.'NASA, subsequantly’
raplied to the "cocmitment" issue raised by Informatics as follows:

(1) Offerors were raquirad to have commitments only for positions
considered "key";

' . (2) CSC proposed committed key personnel (all eight of whom wre
currently employees of CSC and all of whom have expressed willingness
to work on the instaat procurement);

(3) With tegard to staffing of the non-key personnel invelved ia
the Informatics' ground of protest, NASA supports the procureme. t
officer's positions that ""CSC provided a good explanation as to how
they could successfully £111 the positions and that the [Board] could
find no basis for not believing the CSC statements';

O Tha InfotlltiCI employees whoa CSC proposed to use. for "non-
' kay p-rnoancl“ positiors wera not "critical' in that" co-parahle skille
o wera available eithar from within CSC or the local labor marKei; henca,
GAO and court precedent cited by Informatics for the proposition that
it wae improper for NASA to rely simply on the representations of CSC
regarding the availabilicry of "eritical employees" is not applicable;

P (5) €SC's ccafidence in'ﬁbCaining the services of non-key persomnel -
is backed up by its offer to absorb any coste which might be incucred
if CSC decided not to hire locally (that is, not to hire Informatics'

employeas).
GAQO AUDIT

Our Office made an audit to inveatigate further the accuracy of
the statemants, quoted above, made by CSC to NASA about the results of .
a CSC telephone survey which allegedly showed the commitmunt of Informatics'
lator-resources to CSC in the event CSC should be awarded the contract in

question.

, CSC r.pranented to NASA that, of_the 60 Infornaticu employeel

- . lurveynd during June and- eurly July 1976 36 said they would'join CSC
should CSC become the "successful’ bidder"' 10 ‘thought . they would jein

L CSC but preferred to remain uncommitted until CS5C was actually successful
AR in the procurement; 8 maid they would probably join CSC; 3 had no opinion;
and 3 gaid they would definitely not join CSC.
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We interviewed 61 of a total of 95 Iﬁfﬂt‘ltitl nnployonl identified
as working with the company in June and July 1976 in progrlllia. support
contracts at Ames Ressarch Center. (The remiining 34 persons wers no
longer employed by Infurmatics, or were laid)to be on leave or out of
town,) Fifty-nine persons said they had nof;peen contacted by CSC during
the June-July 1976 time period. Of the two who'had been crntacted, only
one said it was by telephone, and both said thair discussions wers in
the context of 2 perscnal contact with an acquaintance at. CSC.

When asked about contacts after July 1976, 37 of rhe!s9 per.ions
who had not been contacted during the Juna-July 1976 time puriod said
they had had personal discussion with CSC representatives of possible
future employment. All 37 indicated by date or by referenie that their
contacts had occurred after the March 1977 announcement of CS('s selec-
tion. The remaining 22 persons said they had had no direct contact with
anyone from (SC on the subject of eamploymeat.

We allcwad CSC, In!ornnticl, and NASA to comment on thn reanlte of
our audit,

The CSC Director, San Francisco Operations, wvho signed the letter to
NASA reaponding to the "commitment" question which contained tha state-
ments about the telephone survey has submiii:d an affidavit which reads

as follows:

"I am employed by the Computer Scieances Corporation
as Director, San Franciscn Operation, which has responsi-
" ility for Computer Sciences' contracts at the Ames
Research ' Center of the National Aeronautics and Space
Adminigtration,.

"I have been amployed in that capacity since 1973.

YAs part of my dutfes as Director, I was in charge
of the efforts to bid on NASA RFP No. 2-25841 issued
May 11, 1976, which now forms the busin of the protest by
Informatices~PNMI.

"My duties included uupcrvilion of th. COIpany s
activities in canvasaing incumbent Informatics=-PMI enployoo.
to determine their commitment to their work, to the Ames
Research Center, and to the San Francisco area.

"These activities extended over a period of time,

beginning in the winter of 1975-1976 anc extending through
July of 1976.

Q"

N
L
1\
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"The survey was conductad by means of talking
with Informatice-PMI eaployees directly, asking
certain Informatics~FMI mmployees and others questions
f about their fellow employeep and telephone calls by
Computer Sciences' empioyees to incumbent Informatics~
PMI employses. .

“Tha nurpole of the'survay was to gather informa-
tion ‘sbodt the incuwmbant. employees which would allow us
to conclude wvhether or not these employaes would remain
at 'Amee if the identity of the contractor changed.
TEmphasis supplied.)

, "Tha type of facts which we sought included, for
; exanple, whether ' they owned a housa in the srea, marital
circunstancen, whether they were involved in community
activities, whather they had childrea in the local
zhools, whather and where their lpou-o was employed, ete. -
"Anflnfd#nation “walt: obtiined about&tha Infornatics-FHI
staff,. notes were'compiled and a tally:was made:of the number

‘of incumbent- emglozeen:#uo io we had concluded would be likely
to accept -employment with Computer Sciences, the number
who were not likely to stay, etc, [Emphasis suppliad.l

"On the ‘basia of the: notes and tnllien of: the
survey, our pravious oxperience in h1r143 incumbent
employees at Ames Research Center, and our considerable

past hiring experience with contracta throughout the
country, we prepared the response to NASA's interrogatory.

“And based on the foregoing, I was absolutely con-
vinced that CSC could fully staff the work required by the
RFP in the manner aw described im our proprsal.”

CSC'- counsel algo fuinished comments on the results of nur audit
and the above affidavit as follows:

h | ' (1) The atfidavit providés facts that led CSC employees to believe
i, : . that a nuaber of incumbent employees would be available to
staff the contract work;

(2) The corrsctness of CSC employees' belief 1s confirmed by the
fact that now, 1 year later, CS5C has in hand a significant
number of employment applications from Informatics' employees
at Amugé Raesearch Center;

-9 -
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(3) As CSC does not seek "commitments" from prospactive employsas
currently employed by an incumbent contractor becauss of the
practico’s "unsettling affect on emplcyees,” all that GAO
should consider is whether CSC and NASA had a recasonable basis
for their conclusions covering the number of Informatics'
personnel ihst would be retainsd by a new contractorj

(4) As a result of CSC's thorough study of tha potentlal of hiring
the Tuformatico etaff, CSC concluded that it could hire iccum~
bent employeen;

(5) CAO's audit seems to contain & misinterpretation of tha in-
formation which csc lubnicc-d to NASA {a responss to a quexy
about the company's -taffins plans. . That iz, it concludes
that’the survey was made only by telephone during a short
period of time. .The language, vn review, scems to allow tha
in:erpretation‘uhich GAO 'has made, but it 1is not conclusive
and parhaps the (CSC) selection of words was unfortviats 4in
view of the actual efforts made by CSC. Noaetheless, the
matter is one subject to differing opiniors;

e
e e e e ———————

(6) Even 1f the CSC avbaission was a misstatement, 'GAO must cousider
whather the misstatement was material in the evaluatica of
proposals in the light of CSC'es reasonable conclugion--that
it could hire at least 45 Informatics' employees besed on *
steps taken to assure itsealf that incumbent employees could '
be hired;

(7) CSC did not ask the incumbent's staff if they would take a
job in the avent CSC was successful but to confirm that they :
had ties to the area which increased the probability that they !
would seek exployment with the successful contractor;

employees in order ‘to determine the probability that chay
would ‘join CSC in the event of award; in ocher cases informa-
tion about Informatics' euployacs was requasted by persons not
representing CSC; as to cthers it is surely possible that they
were reluctant to discuss their employmsnt intentions with GAO
or Informatics' officials or that theay simply do not remembar.

(8) In many cases CSC did not: ‘naad to contact Informatica' !

- 10 -
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ANALYSIS

CSC clusrly reprasented to NASA that 60 Informatics' amployeeu
had been interviewed by talephone during Jure and aarly July 197¢,
and that the responses formed the basis for the rumbers and categories
of eaployee commitments reported to NASA. CSC now adaiiLs that it
determined which Infornatics' employess would be "likely to accept
employaent" based on indirect questioning '"bezgiauning in the winter
of 1975-197¢ =2nd extending through Julv 1976" abuut facta mainly
relating to the eaployees' community tias.

Thus ths sanner in which CSC actuully conductad the survaey is at
complete variance with the ranner represented tc NASA. Furthoer, the
"likely~to-accept-employment' conclusion made by CSC is.also at complete
varlznce with the CSC wapresentation to NASA that "36 [Informatics'
employees] stated" ‘they would doin CSC -hould CSC becume the successful
bidder."” Hanifently. the remaining. CSC rcpresentatians to NASA con-
cerning the 24 -other employees allecedly inte:zviewed are also completely
at variancs with the actually: conducted survey since the rnpresen*ationc
clearly state that Informatics cnploy—el' direct rasponces rather than CSC
conclusions about '"likely responses' prcmpted the repregentations. We
thererfore reject. CSC's argument that tke CSC representat'‘ons to NASA are
"subject to differing opinions."

Hntaov-r, the rauultn of our nudit of Informa*ics employees=-in
conbinntion with the statements in the CSC affidavit--confirm that the
DADNGT ug,the actual survey and the reported results are also complately
at varianca with the CSC repregentations to NASA. Thua, we cannot
attribute the varying survey results to employee "memory laps=s" or
uuwillingnens tc respond to our inquiriea.

We have also examined a document, entitled "Repcrt of Inveatigation,"
containing the reasults nf- 1ntarviewl which NASA obtained from saveral
extployees of Informatics ~)id CSC concerning the circuastances of the
CSC representation. Analyais has algo peen made of comments which (SC
and Informatica subnitted to our Office on the report.

.....

¢np10ye¢n forncd the bnsiu for tha. nunbers and categories of employac
commitments contained ir the representations. Specifically, we fiad
nothing in the iaterviews supporting the CSC reprasentations that:

.

-11 -
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1. "The gross result of the survey indicates an
overwhelming desire of the incumbent staff & & %
to * * * continur ® ® X asg employees of CSC[;]"

2. "t % % 60 individual interviews [were] conducted
after working hours, during evenings and on
weekends[; )"

3. "of the 60 persons surveyed, . 36 stated ‘th xi
join CSC should CSC become the auccensful bidder.
Another 10 persons thought they would join CSC's
staff * * %, Of the remaining persons, 8 would ,
probably join CSC % * *, 3 had no opinion. and

3 would deiinitely not join *n R[]

4. "T*-fefore, 46 of ‘the 60 persons surve!ed. vhich
represents 77 percent of the sample, would join
CSC if invited to do so." (Eaphasis uuppllod )

The remaining CSC argunnntl are ¢ll¢nt1n11y of a sinslc ch:cad
although advanced separately. Thus, CSC argues that a "misstatement™
resulting from an "unfortunate" selection of werds should not be’
considered material mince CSC had a reasonable basis——stemming froa data
collected under its actual survey——to conclude that it could fully staff
the proposed contract.

. It 18 clear that the 'CSC niantatclent wag relied upon by NASA n
evaluating CSC's proposal. The record shovn that the procuring officer
thought it was importaant for an offeror to be able to demonstrate that
it would obtain the needed work force--otherwise NASA would never have
asked CSC to specify the "nature of the commitment [CSC had] from the
employces of the ® ® & incumbant contractor [CSC] * * & proposed to hire."
The number of Informatics' employees proposad to be used by CSC represents
2 significant portion of the contract work force. Further, it is appareant
in assigning CSC a superior score in the "Understanding the Requiroment-—
Work Force Distribution Plan" evaluation subfactor of the RFF and in
assigning CSC a score equal to Informatics' scora in tha "Understanding
the Requirement—Approach to Filling the Positions (Initial Staffing)"
evaluation subfactor. Since the maximus score that could ba assigned
in these subfactors was more than 12 times the present total scoring
differential betwesn the CSC and Informatics’' proposals, it is not
possible for us to find that the misstatement was other than materisl.

- 12 -
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Further, in our view, it is not appropriate to spegﬁiate——na CSc
apparently would have us do—that CSC's proposal could have raceived
the same score even if the survey had been correctly described. In
this view, it 1s also inappropriate to take note of CSC's post-selaction
afforts in regard. to recruitment of Informatics employees.

DECISION
He{concludo that csc'- employee ‘submitted a aignificant

miaecatlnent cen*erning the ‘manner- and the results of the’ survey in
question. .. In the couree nf discuueiona in negotiated procur-lente

______

perlunnel uere tequired to. verlfy aach reuponae, we believe thet the
'Iubnianion of a -1eetateaent. as made in. the: instant procurennnt which
nlterielly influences conciderntion of a proposal should disqualify the
proposal. The integrity of the systen 'demands no less. Any further
consideration nf the proposal in these circumstances would provoke
suspicion and mistrust and reduce confideace in the competitive procura-
ment system. Cf. The Franklin Institute, 55 Comp. Gen. 280 (1975),

75-2 CPD 194,

We ate therefore recomeending that NASA exclude CSC's proposal
from consideration for awari under the RFP. This recommendation 1s
made under the authority of the Legislativae Reorganization Act of 1970.

Protest sustained.

' ’fie:%; ‘\.
Deputy Comptroller General -
of the United States
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