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THE COMPTROLLER QENGR’ZE
OF THE UNITED S8TATESG

WABHINGTON, D.C, ROSaag

RECISION (

F:.E: B-i90873 DATE:January 17, 1978

MATTER OF: L&M Services, Iic.
DIGEST:

l, Where bidder failed to file application with
SBL for possible issuance of COC, cvontracting
officer's determiretion that bidder was nonr.
Bponsibl= is regarled as having be:xn affirmed,
since such failure {3 anaiocious o SBh refusal
to isnue COC.

2, Bid preparatinn costs wili not pe sustained if
biddn: fails to pursve procedures necessary to
obtain award.

3. By failing to avail itself of COC procedurc,
bidder also faiied to preserve right to pro-
test agancy's alleged interpretation of speci-
fications.

By letter dated December 5, 1977, L&M Services, Inc.
{L&M) protececs being found nonresponsible by the Depart-
ment of the Army (Army) under Invitation for Bids (IFB)
No. DABT39-77-B-0066 and thus being required to apply for
a Certifi-ate of Competency (COC) from the Small Business
Administration (SBA).

The subject IFB requested bids on a food sarvice con-
tract for Fort 6ill, Oklahoma., L&M states that it was
notified on October 28, 1977, that it was the apparent
low biddev and was then requested to tour the Govern-
ment's dining facilities. On November 1 and 2, 1977,

L&M compliad with this request and at that time was
firot informed that it would have to apply to the SBA
for a COC. A pre-awavd survey was then conducted by

the Army on November 8, 1977, and official notificacion
that a COC would be required was received on November 28,
1977. However, L&M argues that the Army has no rational
basis for finding it nonresponsible and for this reason
has not filed an applicatinn for the COC.
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L&M's priancipal arqu.aent against the Army finding of
nonresponsibility is that thu¢ Army had a "preconceived
noticn® ¢hat no responsihle bidder could perforr the
contract in question for less than $2.8 million. Sinc:
LeM'es bid was for $2,264,157, L&M maintains that the
Army assumed that it was nonresponsible and as a result
reguired a COC. L&M contends that cthis "preconceived
nocion® was due essencially to an Army study on the cuz-
rent cuontractor and ie thus not an accurate mezsures of
LeM's capabilities.

In addition, LiM also maintzins that the finding of
ronresponsibility waes inteiided to delay the contract award
tonus rhortening its length and making the ccntract less
desirabic than the one initiallv solicited. L&M supports
this claim bt pointing -~u® that at the time of the pre-
award suvtve: on November B, 197/, it couid see that a COC
was going to be necessary and it requected pernission to
institute COC procedures at that time. L&M alleges that
Army officials stated at that time that such a request
could not be considered before a formal f£inding of non-
responsibility and a referral to SFA. L&M was not
officially notified that a COC would be required until -
November 28, 1977, and it objects to this lapse of time
and suggests the Army sought to reduce the term of the
proposed contract and its profitability.

Finally, LaM also contends that the Army may not
have accurately evalvated its bid price because the Army
did not understand its own contract requirements. Speci-
fically, L&M claims that the Army initially maintained
that the contract prohibited the performance of the baking
function in only one of the dining facilities, but later
reverged itself, More significantly, L&M argues that the
Army has consistently hLeld to an interpretation of the
contract specifications which if allowed wou:id grant the
Army the freedom to open and close as many dining facil-
ities as it desired, without any adjustment in the contract
price, 8o long as the total meals served for the month did
not vary more than 4 percent. Since Ls&M would be paid on
a "per building” price under this contract, such an inter-
pretation could allow the Army to compel L&M to do the same
amount of work for less money by simply closing down dining
facilities but feeding approximately the same number of
personnel.
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3ased on the foregoing, L&M cubmits that the Army's

- evaluat'’oa criteria are improper and that the sollcita-

tion is gencrally defective. It sceks reimbursewent of
both bid preparation and pre-award survey costs and pro-
tests an award to any bidder which is withir $500,000

of its bid and does not have to obtvain a COC or whose
ccntraci. would extend bevond September 30, 978 (the
termiration date for the contract under the original
solicitation).

A COC is is.ued by SBA to certiyy that a small busi-
ness possesses the capacity and r dit to perform a spe-
cific Guvernment procurement. U - ar the Small Business
Act of 1977, Pub., L, No., 95-8J, & 50J, 9) sta.. 591 (1977),
the SBA has conclusive authorlty .o issuc or deny a COC.
R&0 Industries, Inc.,. B-188476, March 25, 1977, 77-1 CPD

215; Indian Made Products_pomg_gz, B-187461, October 5,
1976 76-2 CcpD 310. :

Section 1-705.4(c) of the Armed Services Procurement
Regulation {ASPR) provides that if a bid of a small busi-
ness concern is to ne rejscted sclely Decause the contrac-
iny officer has dekermined the concern to be nonresponsible
as to. rnpnc*tr or credit, the matter ig %o bt referred to
SBA for a posy'hle issuarce of a COC. Moreonver, ASPR § 1-
705.4(d) requires that SBA be furnished the pre-award

survey findings and protester's effort to cut short the
agency's review was inconsistent with this policy. The
small business concern is tnen afforded the opportunity

to file an application for a COC, and SBA 3s allowed 15
working days for processing the COC beginning with the
first cay after receipt rf an acceptable referral. See
ASPR § 1-705.4(¢c); United Engineering, Inc., 3-179859,
February 15, 1974, 74-1 CPD 75. A small business which
fails to filr a COC application with SBA dnes not avail it-
self of its administrative remedy provided by statute and
ragulation, This relief is intended to give small busi-
ness concerns a degree of protection against a contracting
officer's unreasonable determination as to their capacity
or credit, and we believe a small business co.ucern's
failure to avail {tself of this process provides & suffi-
cient basis for dismisz2ing any protest to this Officn
concerning its rejection as a nonresponsible bidder. Cf,
Arsco, Inc,, B-187050, September 1, 1976, 76-2 CEb 2147
Inflated Products Co., Inc.: American Air Filter Com-

pany; and iIncustrial Design Laboriorles, Inc., B—i181522,
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Ncvember 19, 1974, 74-1 CPD 2692; Ma, =t _Regoucces, i:cC., ;
B-17Y718, February 20, 1374, 74-1 CP\; 82. Furthermore,
a claim for bid preparation costs will not be custained
if the bidder fails to pursue procedures recessary to i
obtain an award. Scientific Communications, Inc., !

B~188827, December 28, 1977, 77-2 CPD ___. -

Moreover, by failing to evail itself of the 0. proce- .
) dure, L&M has aiso failed to preserve its rights to protest ‘
’ the agency's alleged interpretation of the specifications
since its objectlons have been iendered moot and hypothet-
ical.

Accordingly, the protest is denied,

7% et |

Deputy Comptroller Seneral
of the "'nited States
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