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DECISION (

FILE:  B~188741 DATES Junuary 25, 1978

MATTER OF: Bank of Salt Lake, Salt Lake City, Utah -~ SBA
Guaranteed Loan

DIGEST; 1. Small Business Administration (SBA) has authority {o
purchase guaranteed i.an notwithgtanding bank!s fafture
to provide §BA with written notification of borrower's
default within 90-dav period prescribed in applicable regu-
lations, since bank substaniially complied with notice re-
quirement by providing SBA with oral notification within
prescribed peviod which ecatained all information that
SBA would have obtainecd had written notification been
furnished.

2. Small Business Administration, through its acceptance
and subsequent acknowledgment of receipt of oral noti-
fication of borrower!s default, as well as by its prior
conduct, waived regulatory requirement that notice be
in writing, Notwithstanding general rule that officers
and agents of Federal Government have no authority to
waive or otherwise disregard statutory regulations,
aome judicial precedeat dres exist in timited circum-
gtances to allow waiver of regulatory requirement
involving mnatter of procedure such as form notice must
take.

This decision is in respunse to a request from Mr. William C.
Turaer, Authorized Certifying Cificer for the Small Business Admin-
istration (SBA), for a ruling by our Oiffice as to SBA's authority to
purcaase a guaranteed loin made by the RBank of Salt Lake, Salt J.ake
City, Utah to the Village, I.td. The certifying oificer's hesitancy to
certify the Bank's claim or nayment arises because of the Bank!s
failure to notify SBA in writing of the borrower's default withir. the
80-day period prescribes! in the applicable regulations, although oral
notification of the default was furnished SBA by telephone.

Based on the information contained in the certifying officer!s sub-
mission and accompanying documentation, the facts concerning this
matter are as follows:

On May 2, 1974, the Bank made a $95, 000 loan to the Village,
Ltd., which was covered by SBA's 90 percent guarantee under the
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Loan Guaranty Agreemerdi dated Tanuary 1, 1973, boetween SBA and
the Bank. On February 6, 1975, the Bank notified SRA. of the bor-
rower!s delinquency of 3C days. Subsequently this default was cured.

On May 2, 1976, the horrower again defaulted, but the Fanlk failed
to give SBA writien nolice of the new defanlit until September 3, 1976,
However, the report of the loan gpecialist, as amended in a subsequent
letier to our Cifice from the certifying officer, specifically states the
following with respect to the Bank's notice of default to SBA;

"Even though no written docamentriion is on file from

date of default {5-2-76) until 9-3- 76, Fank and SBA in

telephone conversation knew of borrower!s delinquency.

gonstaﬂt follow-up has been maintained hy Bank at all
mes.,

We have informally been advised by SBA that the telephone conversa-
tior in which the ican olficer was first notified of the May 2 default
toox place on or abcut June 9, 13¥8. The raport of the loan specialist
algo indicates that the Bank had been in constant touch with him as
well as the borrower in an effort to keep the loan current. Various
acitions were taken for this purpoae includinr |, reduction of loan
payments (with SBA's approval) and meeting: with SBA's management
asgistance division and portiolio management in an effort to counsel
the borrower so a3 to prevent default,

The question as to SBA's authority to purchase the guaranteed por-
tion of a loan when the iender has not complied with the notice require-
menta set forth in SBA's regulations as well ag the Loan Guaranty
Agreement was firsi considered in our decision B~1814%2, February 19,
1976, In that decision, we held that SBA could noi legally purchase
loans guaranteed pursuant to section 7 of the Small Business Act, as
amended, 15 U.S.C. § 636(a) (1970), uanless thz lending institutions
involved had complied with the requirement then set forth in the regu~
lations and the general Loan Guaranty Agreement thai they notify SBA
within 30 days after the borrower's default. However, in recognition
of the large number of loans t. this type that had already been purchased
by SBA, and considering SBA's longstanding practice of honoring the
guarantee despile the failure of lending institutions to submit timely
notice of default, we indicated that we would treat loans involving delin-
quent default notices as fcllows. Where the loans had already been pur-
chased by SBA prior to the date of our decision (February 19, 1976),
we said that we would nol take exception to such payments. If the loans
had slready gone into default on or before IFebruary 19, 1976 we stated
that we would not question payment, provided that SBA determined on
a cage-by-case bagis that the United States had not been seriously
karmed by the Bank's failure to give timely notice, Finally, with
respect to any subsequent payments on defaults ariging after the date
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of the decision, we said that we would take exception if the notice re-
quiremencs were not strietly complied with. In respcnse to our deci-
gica, SBA amended the notice provision in its regulations and Loan
Gaaranty ;igreement ons March 8, and August 10, 1976 to increase .
the amount of time within which banks could notify SBA 9f a borrower!:
default.

On May 2, 1976, when Village, Ltd. defaulted on the instant loan,
the applicable regulatory provision, as well as the pertinent paragraph
in the Loan Agreement, read in periinent part as follows:

"k * ¥ the guarantee of any loan shall be terminated

if written notification of default is not received by
SBA within 90 days after uncured defaunlt by the lor~
raower, Late receipt or nonreceipt of such required
notice will be excused only where written notification
was sent by registered op certified mall not later than
ihe fifth day, or by rnailgram not later than the third
day, prior to the ninetieth day atter the original date
of the uncured default, * * % the lerder shall be re-
sponsible to establish and to retain 2vidence of delivery
of the required written notification to SBA, "

At this time the regulations further provided thai SBA would not pay
accrued interest on a loan if notice of default was not received by SBA
within 45 days of the borrower's default. These provisions are con-
trolling here.

In the present case, ii is undisputed that SBA was not notified in
writing of the borrower's default within the presceribed 90-day period.
However, SBA was made aware of the defauly within the 90-day period
by means of at least one and possibly sereral telephone conversations
with Bank personnel. The sole isgue to be resolved is whether, in
these specific circumstances, such oral notification to SBA constituted
sufficient compliance with the provisgion in question so ag not io inval-
idate SBA's obligation to purchase the loan,

Although we did indicatr, in our 1976 decision, gupra, that we would
take exception io any future payments on defaulls arising thereafter,
"if the notice requirements ave not strictly complied with, " that deci-
sion audressed the izsue of the timeliness of the required notice rather
than any specified torm of notice. Moreover, the purpose of the notice
requirement is to insure that SBA receives prompt notice of the bor-
rever's difficulties so as to be able to protect the Government's interest
ag well as provide timely assistance to the small business borrower,
It would appear that this purpose is served once SBA has received actual
notice of the default, whether oral or written, provided such notice is
timely.
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This is basically the position advanced by SBA's Acting Daputy Gen-
eral Counsel in a legal memovanduin concerning SBA's l:ability to pur-
chase the instant loan;

"If, as a matter of fact, SBA was aware of the bor-
rowerts default within Y0 days ithereof purchase of
the principle {sic] amount of the GP [guaranteed por-
tion] would be justified, regardless of when written
notice was received from the bank. Indeed, if SBA
knew of the default within 45 days, SBA could also
pay interest,

"In giving to informal or orsal notice of default
the same legal effect as it would give to written notice,
SBA would not be violating the principles laid down in
the Comptr oller General's decision of Febrvary 19,
19786,

"% % % this case does not present a question
of "no notice" or of '"delayed notice' but solely
the question of the deficiency of a notice, which
was given to the proper party, was timely in full,
but was not in writing.

"There are in the books a number of cases
whearein casualty insurance companies Fave been
required to pay losses where oral notices only had
been given * % * [citations omitted]!

"Federal Surety Company v. Guerrant, 38 S.W.
2d 435 at 428 (Ky. Ct. of Appeals, 1931}

"By purchasing the G* under the circumstances,
SBA is not waiving the benefit of a contractuai nro-
vigion but merely waiving a formality. SBA is not
wailving the requirement of tfimely notice of default,
but merely the requirement that the netice be in
writing.

o * % * 4t

"The purpose of the notice requireinent wrii-
ten into SBA's guaranteed agreement is to make sure
the SBA receives notice of default in s'.fficient time
to minimize its probable loss, and to take such steps
as might be necessary to agsist the Small Business
borrower; that purpose is served when SBA receives
timely actual notice, as seems to be the case here."
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n the private commenrcial insurance world, it has generally been
held that where an insurance policy provides that written notice io the
insurer is a condition precedent to liability, oral notice is noi sufficient.
Sze Appleman, Insurance Liaw and Practice, §§ 3533, 4737; also see,
Cerbin v, Gulf Insyrance Company, 125 Ga. App. 281, 187 S, E, 24 312
(1972); Orkin Exterminating Company, Inc., v, Stevens, 130 Ga. App.
363, N03'S.E,2d 087 (1973); Martinson v, American Family Mulual
Insurance Company, 63 Wis.2d 14, 216 N. W. 2d 34 {1974); Associated
Indemnlity Corporation v. Garrow Cempany, 39 I*, Supp, 100(3. D, N. Y.
194T).” However, for the reasons set forth hereafter, it is our view
that in the circumstances of the case under consideration here, this
general rule should not be followed.

A sipgnificant exception to the general rule that oral notice does ne'
suffice when written notice js required has congistently been recogniz.
by the courts, where an insurver by its conduct has in effect waived the
requirement that notice be in writing, See Appleman, supra, § 4737
and cases therein; also see Jack v. Crai.ghe_a'g'PRIce willing Co,, 167
F. 2d 96 {8th Cir. ) cert, dénled sub. nomm, New Amsteradam Casually
Co, v. Craighead Rice Milling Co,, 534 U.5, 820 (1648); Baoth v.
Seaboard IFire and Marine Insurance Company, 285 I, Sunp, 920 (D.
Neb., 19688); Korch v, indemnily Ins, Company, 329 Ill, App. 96, 67
N. E, 2d 298 (1948); ’ederal Siivrely Company v. Guerrant, 38 S, W. 2d
425 (1931)., Althoughthesé decicions do vary to gome extent as to the
type of ingurer conduct that must be demonstrated in order to ghow
that a waiver has taken place, relauvely little proof is generally re-
quired by the courts.

In the case ol Porter-Lite Corporation v. Warren Scott Contracting
Company, 126 Ga. App. 436, 191 S. E. 3d 95 (1972}, it was held thal a
wri{%en acknowledgment of the oral notification by the prime contractor
constituted a waiver of the requirement that the notice be in writing, In
numeroug other cases it has been held that mere acceptance of the <ral
notice by an authorized agent of the ingurer without insisting on formal
written notification constituted a waiver of the requirernent that notice
be in writing, See WeatherWax v. Royal Indemnity Company, 165 N, E,
.(‘293 {1)929); Madison v. Caledonian~American Ins. <o,, 43 MN.E, 2d 245

1840), - -

While it is generally true that a Government officie) tias no snthority
to walv.> a requirement »f a statutory regulation, we believe that in the
particular circumstances of this case the requirement of written notifi-
nalion, which is essentially procedural, was, in fact, waived by SBA
uiad that the Bank relied on this waiver. Firsgti, it is clear by the very
language of the submission made to ug, as well ag the loan specialist’s
report, that the fact of the Bank's oral notification o SBA has been
acknowledged by that agenr v. Alsgo, it does not appear that the SBA
officer who received oral notice of the default ever suggested to the
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Bank ths! this notice wus not sufficient. It would not have been
unreasonanle in these circumstances for the Bank t heheve, on the
vagis of 8BA's conduct, that SBA had in cffect walved the requirement
that notice be in writing.

As previously stated, the generzl rule is that officers and agents
of the Federal Government have no authority to waive or otherwise
disregard statutory regulaiions or vested conbractual rights. This
wasg pointed out in our original decision B-181433, Feuruary 18, 1876,
supra, in which we said that SBA couid not wzive the regulatory and
coniractual requirement that a bank had tn notify SBA of a borrower's
default within 30 days thereofl as a condititn precedent to the Bank's
right of recovery. Also, see othey cages cited in that decision.

However, these cases have generally involved substantive provisions
that were highly material if not ceatral to the relationship between the
Government and the non-Governmental party. In the original "notice"
decision, SBA actually made the argument that the 30-day notice require-
ment could be waived because it was a relatively minor and subordinate
procedural condition, That view was rejected in our decisioa in which
we gald the following:

"% % % This requirement clearly represents more
than a convenience to the agency. Rather, it effec's
the basic and contractual relationship between SBA and
the lerding ingtitutions and was olviously intended to
protect the legitimate intereut of 1he Government as well
as the small business borrowers,

% * * * %

"Thus, contrary to the assertions in SBA's report
we believe that the 30-~day nctice requirement ig a sig-
nificant and material device to protect the Government's
interest. Moreover, this requirement is at least equally
important, in cur view, to the interests of the sinall buai-
ness borrowers, in terms of providing a mechaniam to
make”SBA asgistance available in time to do gsome good.
k& %

However, the igsue in the present case involves the reguirement that
the notice adiere to a particular form rather than the more basic issue
considered in the original opinion of whether notice in any form was an
absolute requirement, We believe that this issue of the form of the aotice
can properly be categorized as procedural and that precedent does exist
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td allov* a waiver in such circumstances, especially where the waiver
would n'. appear to result in any injury either to the Government cr uon-
Government party, For example, in Sun Oil Company v. Federal Power
Commigsion, 256 F.2d 233 (6th Cir. 1058}, which involved the authority
of the Federal Power Commiggion to modifv in e’*fect certain of its pro-
cedural rules, the Court said:

"% * % an administrative ageacy ig not a slave of
its rules, National Liabor Relations Board v. Grace Co,,
8 Civ., 1950, 184 F, 2d 126. Ad hoc changes may be
applies reiroactively. Nationzl Lauor Relaticns Board
v. National Cnontainer Corp., 2 Cir., 1954, 211 I, 2d
525. In a particular case an administirative agency may
relax or modify its procedural rules and its action in so
doing will not be subjected to judicial interference in the
abgence of a showing of injury or substantial prejudice,
Mational Liabo- Relationg Board v. Monganto-Chemical
Co., 8 Cir., 1953, 205 F.2d 763."

Alsc see American Farm Lines v. Black Ball IF'reigh’. Service, 397 U.S.
532 (1870) and cases ciied therein,

In addition to the foregoing, we believe that the same result is justi-
fied upon congideration of the intended purpose of the requirement that
notification of default be in writing, This was dircussed at seme length
in the case of Jowa Mut. Ins. Company v. Meckna, 180C Neb, 516, 144
N.W.2d 73 (1966}, as Tollows:

"Having determined that Meckna is an additional
ingured, we now consider ingurer's contertion that
Meckna breached the notice and cooperation provisions
of the policy. Congidering firsi the notice provisions
we quote; 'In the event of an accident, ocrurrence or
loss, written notice containing particilars sufficient
to identify the insured and also reasonabiy obtuinable
information with respect to the time, place and circum-
stai.ces thereof, aud the names addresses of the injured
and of available witnesses, shall be given by or for the
insured to the company or any of its authorized agents
as soon ag practicable.! What is the purpose of thia
provision? Patently it is to alert the insurer to a pos-
gible claim; and to afford it an opportunity to make such
investigation as it deems pertinent to enable it to process
any future claim. Here, the insurer had actual notice
of the cnlligion involving the autcmobile covered by the
policy, and of the death of the named ingured within
hours of the tragedy. Actually, the agent who gold the
policy called ingurer the morning after the collision.

.



B-188741

Its reaident vice president visited with Meckna wjthin
Jess than 24 hours thereafter, and within a few days
-+hereafter it had procured a copy of the police report.
Its own file discloses that within 4 or 5 days there-
after, it knevwr that Meckna was the driver of the car,
and that she had corrected her first report to the po-
lice. * * * The record would indicate that ingurer alsgo
knew of the availahilily of o*thei witnesses soon after
tne accident, and while the record doss not indicate

that they wers interviewed by insurer, the original
police report listed the driver as unknown becauge these
witnesses had given the information that a women and
not the deceased was driving the automobile. Ingurer
had all the information Meckna could give it, and had
‘aniple nolice 10 permit it 10 take any and all necessary
sfeps 1o profect 1ts inieregt, Under the facts in this
case, there is no morit to this assignment." (Emphasgis
added. }

As this case sujpgests, the general rule in the commercial insurance
field that a requirement «,' written notice is not gatisfied hy oral notice
is baged on the ingurer's need for very specific information and full
particulars in order to alley it to conduct a complete investigation and
thereby fully protect its owu interest. s stated in that opinion, if
this need i3 satisfied by some means othey than that strictly called for
in the contract of insurance, the insurer should not be allowed to avoid
itg obligation on that basis.

Similarly in the cage at hand, where all that is required is a simple
notice of default without other particulars, we believe that the oral noti-
iication that was given was sufficient to provide SBA with aii of the in-
formation that was necogsary io protect both the Government'!s interest
as well as (he interest of the small business borrower.

In accordance with the foregoing it ig our view that in the specific
circumstances of this cagu, SBA ueed not treat the guaranty as termin-
ated by the Bank's failure to give SBA written notice of deiault wlthin
the prescribed 9C-day period, and we do not object tc the certifsing
officers certificaticv of the claimn in the amount of $69. 080. 82 repre-
senting the guaran.eced nzrcentage of the loan principal.

With respect io the question of whether SBA should pay accrved in-
terest on the guaranteed percentage of the principal amount, we note,
ag stated above, that the regulations in eifect when the default occurred
provided that SBA would not pay any interest on a loan if »otice of default
was not received by SBA within 45 days thereof. Based un the informa-
tion informally provided to us by SBA that the oral notification was
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actually rece1 "ed by SBA on or about June 9, 127£, which is well
within 45 days of May 2, 1976, It would appear that SEA would
be authorized to pay the accrued interest.

(ki

Desuty’ Compir oller eneral
of the United States
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