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Reconsideration

DIGEST:

Prior decision, holding that items had to
he purchased under requirements contract
even thnugh solicited under dJefinite

quantity solicitatiop which had

not been

opened prior t, effective date of require-
ments contract because Government did

not have "binding offes™ which it could
accept on effective date of requirements
contract, is affirmed on reconsideration.

PL 1

The General Services administration (GSA} has requested
reconsideration of our decision in Lhe matter of Pulaski
Furniture Corporation, B-1£€8440, August 1), 1977, 77-2 CPD

107,

The August 10, 1977, decision involved the following
factual situation. Pulaski was the holder of Jlederal
Supply Schedule (FS55) contract No., G5-005-41250, which
was to cover the normal Government supply requirements for

coffee tables from Pebruary 1, 1977,

GSA issued solicitation No. FEHP-M3-

to Januayy 31, 1978,
25296-A-2-25-77 on

January 26, 1977, for five items, including 6.0 coffece
tables. Theie items were previously included in a solici-
tation issued in Jun2 1976 as a labor surplus set-aside

but were not awvarded because of the

refusal of eligible

concerns to meet the price awvarded on tle unrestricted
portion., Bids op solicitation -77 were opened on
February 25, 1977, during the period of Pulaski's I'SS

contract, Pulaski, in its protect,

argued that as bids

were opened and award made during the Lerm of its FS3S
contract, the order should have been placed under the

schedule contract rather than undor
quantity (PQ) contrackt.

a separate definite
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GSA rasponded to the protest by stating ithat to have
ordered the items In January 1977, when the prior sclici-
tation was canceled, under Pulaski's rrioc year (1976) FSS
contract, would have excceded the maximum order limitation
(MOL) contained in ‘hat contract and, therefore, the deci-
sion was nade to issue the DQ solicitation. '

In our prior decision, we held: P

"Under the authority--49 Comp.
Gen, 437 (1970)---cited by GSA, the
critical time for resolving the appli-
cability of a reqiirements contract is
the time the 'order is ready to be
placed,' Contrary to GSA's view, we
do not agree that the mcre issuance of
a solicitation prior to the effective
date oFf a requirements contract consti-
tutes the placement »f an order, HNeither
do we a¢gree that the mere fact that the
requisitions ¢giving rise to the solicita-
tion pradate the effective duate of the
requirements contract compels the con-
clusion that the ovder is 'ready to be
placed' hefore the date of that controct.
Conversely, we agrec with Pulaski's view
that the order is '.iady to be placed’
only wnen the Government is in possession
of a 'binding offer' that may be properly
accepted for the requirement in question.
Since GSA was not in possession of a
'binding offer' Lthat could be accepted
for the equivment in guestion until at
least the dalte of hid opening under
solicitaticn-77--which was held several
days after the efrective date of Pulaski's
1977 contract~-we conclude that as of the
‘eritical time,' there was a binding
supply contract which was otherwise to
be used by G8A for placcement of the
order."
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Based on the foregoing reasoning, we found that the
price of the contract awarcded Pulaski, the successtul bid-
der under colicitation No, =77, should be adjusted to
equal the "igher price prevailing under its outstanding
F88 contrac*.

G82's request foi rrnonsideration is based on the
contention that the critical time, should not be when the
Government, i in possession of a binding offer but rather
when steps are being tuken to fill present requircments,

GSA argues that the August 10 decision would have agencies
throughout the Governmernt anticipaLing future "'SS contracts'
MOL clauses. %his would cequire GSA advising every possible
ordering activity of the award of each intervening FSS con-
tract, even though the contract has a prospective effecc.

Moreover, GSA stat:c that following a preliminary MU
determination by the ordering agency and GSh, issuance of
the DQ solicitation and opening of bids, .GSA would have te
make another MOL determination against any intervening F'3S
contracts prior to award. If a new MOL had been issued,
with a larger value than the DQ requirement, the solicita-
tion would have to be canceled and the itews procured from
the PSS contract

While our prior decision may result in the administra-
tive incenvenience described by GSA, we do not believe
this provides a basis for us to reverse our decision, At
the time the DQ solicitation was issued, the Government
did not have & "binding offer.”™ The order could not have
been placed under the FS8S8 contract because the MOL was
evueeaded. Haowever, at the time the order was ready to
be placed, when bids had been opened, there was in effect
an I’'SS contract under which the order could have been
placed and it was incumbent upon GSA to ascertain this
pessibility prior to award. Therefore, GSA, in attempt-
Ing to fulfill its requirements on February 25, 1977, when
bids were opened on the DQ solicitation, violated Pulaski's
contrackual) right under its FS8S contract.

’

Accorairgly, wn affirm our prior decision.

The above result is based on the terms of Pulaski!
FSS contract, as guoted in nur prior decisicn. If GSA
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does encournter the administrative difficulties above noted,
we would have no objection to changing the terms of the
scope of future FSS solicitations and resulting contracts
te preclude from the contract &ny requlrement being solic-
ited hv a DO solicitation on the effective date of an FS5
contract. !
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