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FILE: B-185291 DATE:Decomber 28. 1477

MATTER QOF: Trans Country Van Lines, Inc.

DIGEST:

1, Primn facie case of liabllity of comuon carriei is estadlishasd
when shipper shows dellvery Lo corrier at orinzin in good
condition and deliver : by carrier at destination in damaged
condition. Onece prima facie case 1is established burden of
proof shifts to the carrier and remains there. To escare
liability carrier must show that loss or damnge was due to
one of the excepted causes and that it waz free of neglipence.

2. A delivery rece’vt signed by the consignee does not establish
as a mattar of 1. #+ that pruverty was in good condition when
delivered to Lim. A delivery receipt is subject to cxplanation
and corrertion.

Trans Country Van Lines, Inc., (Trans Country) by letter dated
June 17, 1977, reaquests review of the disallownnce of' its claim for
$2,083.17. The clain represents the amount collected by tiae
Government by scicft from monies cotherwise due the carrier to
s:tisfy tue Govermment's claim for demage apainst Trans Country.

The Government's claim, No. £-2625150, arises from the damnges
sustained vo a shipmunt of magnetic tape drives while in transportation
from Washington, D.C., to Kelly Air Force Base, Texas, ander Govern-
ment Bill of Lading (GBL) F-8775397, issued on September 13 1972.

The actual costs to the Government for repairs uere $2,739.U7 but
recovery is limlted to the released valuaition of (50 cents per pouni
per article.

Trans Country asserte that it did not receive notice of concealed
domages aud therefore did not have an opportunity to inspect all
of the 1tems damagerl., Trans Country also contends that it has not
been establisned that the carrier is rusponcible for all of the
conceealed Axmeges arnid thnt the damages might have occurred after the
cshivment was delivered. The carrier alss sugrests that if the
"delicate character”stics of this shipmeni” necessitated exclusive
use of the vehicle service or the need for air ride equipment, the
Governmeut chowld have ordered the cquipment and paid for premium
service,
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Trans Country also invites attention to the provisions of kule
29, Movers' & Warchousemen's Association of America Tarifl 63,
MF-ICf; 90, which contains certain rules said to be applicable in
conne.ction with chipments rated under ICC Tender 150. Under those
rule; the carriur 1s not liable for any damages which occur sub-
sequant to delivery at destination or for damaszer to the mechanical
operation of the machines unlea:s it can be establiished that such
damage resulted from other physical damages to the articles shipped.

It is well estublished, however, that where a shipper shows that
the pgoods were tendered to the cerrier at origin in good order and
condition, and reccived from the carrier at destination in a damaged
conuition, that a prima facie case of corrier liabilitv has been
estahlished., Thr carrier, to relieva itself of liab_.it, must show
both that it was free from negligence and thai Lhe damage to the
carygo was dve to on2 of the excepted causes sct forth in section 20(11)
of the Interstate Commerce ,..t, 49 U.S.C. 20(11). Missourl Pacifie
RR v. Elmore & Stahl, 377 U.S. l3k (1964); Super Service lictor
Freisht Co. v. Uaoikea States, 350 F.2d Skl {oth Cir, 1905); L. E.

Whitiock Truck Service, Inc, v. Regal Iilling Co., 333 F.2d L88
(10th Cir. J.OOL).

In Mears v. New York, I.H. & H. RR, 52 2. 610 (Conn, 1902), it
wus held that a clear delivery receipt is a mere pleca of evidenca
and does nct prevent a shipper fron afterwarus proving that the goods
vere in fact damzged when received from the carrier. 1In Lyon v.
Atlantic Coast Iine RR, 81 S.E, 1 (N.C. 191k), it vas held that in
a chipper's action tor damages, it wes the actual condition of the
gocax that determined the carrier's liability, and that the shipper's
receipt of them in anparent good order ond condition was not conclusive,
Accentance of & shipment does not walve a shipper's ripghts to recover
for concealed danages., I & £ Tomato Pehacking Co. v, Beston ani
Maine Corn., 310 F. Supp. lov {D. Mass. 1370).

The record shows that the articles shipped were all tendered to
the carrier at origin in good operating conditiou, and that the carrier
loaded the shipment on a vehicle selevted by Trans Country. Upon
arrival at destination, three of the magnetic tape drives were visibly
damaged. A Discrepancy in Shipment Notification (DD Form 1061) was
thereupor, issued on Sentember 18, 1972, to the carrier in which the
carrier was raaquested Lo make au immediate inspection. The record also
snows that additionzl damnges were discovered ef'ter delivery and photo.
grapils of the damaged articzles were taken con September 0, 1972. Arrange~
ments were thea made to have all of the articles repaired.

Cince the record establishes that the damages wvecurred during the
trancportatior. and not after delivery vt destination, and sirce the
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cav~ier hae not shown that the dawages resu..ed from a cauge for
which the c~»rier is not lisble, the settlement action taken is

proper and 1s hereby sustalped.

Acting Comptroller General
nf the United States





