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WASH'NGTON, O.C. 206448

DECISION

FILE:B~1785064 DATE; ‘T‘cccmber 28, 1977

MATTER OF: Summer Fooid Service Prd'grém -
Administrative Cost [Limitations

DIGEST: D=cigion B-178564, July 19, 1977, holding that
section 13(k) of Natioaal School Lunch Act as
amended by Pub. L. No. 94-105, whick required
payment in "amount equul to 2 percent' of funds
distributed to each state, limits amount payable
to States for costs incurred in administration of
summer food program is reafﬁrmed. Section 7
of Child Nutrition Act canfiol Ye construed ag
additional scurce of funds {or guch pnymcnts
independent of 2 percent lircitation. Holding in
July 1977 decision is also consistent with most
s1gn1f1cant legislative history of recent siatute
amending thegse sections,

This decision ig in resporse te a lubmission from L.ewis B.
Strause.. Adirinistratur of th= Food and Nutrition Service, United
States Department off Acrrn.u..ture, asking whether State’ admmistra-
tive expense funds authorized - by section 7 of the Child Nutrition Act
of 1966 (CINA), as amended, 42 U.S.C., 5 1778 (1970), might be used
to supplement the 2 percent administrative expense payments to States
s0r use in the summer fuod service program {or children authorized
by section 13 of the National School Lunch Act (NSLA), as amended,
42 U.S.C., § 1761. The submigsion in efi ect secks modif’ non of
decision B-178564, July 19, 1877, whlch held that by virtue! 'of sece
tion 13(k) of the NSLA, certain States wluch incurred administrative
costs for prior prograwm years exceeding the 2 percent alloiments
could not receive additional payvments.

Before addressing the specific question raised, a review o? the
background to this matter is in order.

I

Prior to 1975, the summer and year-round phases of the special
food service program had beer cariried out pursuant to authority set
forth in section 13 of the NSLA. The Secretary was authorized 1o pay
States for expenses incurred in administering these two programs and
appropriations were authorized in such amounts as were necessary
for this purpose by section 7 of the CNA, which provided:
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'""The Secretary may utilize ‘unds appropriated
under this section for advances to each State educa-
tional agency for use for its administrative expenses
or for the administrative expenses of any other desig-
nated state agency in supervising and givirg technicel
agsistance to the local 3chool disiricts and service
institutionsg in their econducting of programs under thig
Act and under sections 11 and 13 of the Nalional School
Lunch Act. Such funds shall be alvanced only in : mounts
and to the extent determined necessary by the Secretary
to assist such State agencies in the adminig.ration of
additional activities underiaken by thein under sections
11 and 13 of the Nationul School Lunch Act, as amended,
and scction~ 4 and 5 of this Act. T'nere arc hereby au-
thorized to be appropriated such sums as may be neces-
sary for the purpose of this section. ' See 4% U.S8.C. §
1776 (1970),

Scction 7 of the CNA did not establish any priority among the various
programs for which it authorized payment of State administrative
nxpenses,

In our report to the Céngress entitled ""An Appraisal of the Special
Sumir.er Food Service Program lor Children, ! RED 75~336, Febru-
ary 14, 1975, al pages 14-15, we noted certain problems in the muan-
ner of paying States for their expenses'inenrred in connec*on with
the summer [ood service prograin. Specifically, we puinted out that
the allocation of administrative funds on a lump-sum basis for all
child nutrition programs resulted in inadequate reimbursement for
sumn:er food program administrative costs and, therefore, less
effective State administration,

At the time of the release of our report,- the Congress had before
it for congideration H.R. 4222, 94th Cong,, 1lst-Sess., which was
enacted as the National Schecol Lunch Act and Child Nutrition Act of
1966 Amendments of 1975, Pub. L,. No. 94~105 (Qctober 7, 1,975),

89 Stat. 511. Section 13 of H,R. 4222, as passed by the House of
Representatives and reported by the Senate Committee on Agriculture
and Foresiry proposed to amend section 12 of the INSLA to cover only
the summer food service program. Section 16 of H. R, 4222 proposed
{0 add a new section 17 to the NSLA t0 authorize the year-round child
care program, thus removing this program (rom the authority of sec-
tioa 13 of the NSL.A, However, section 13 of 1. R. 4222 as reported
by the Senate Committee differed fror the House-passed version in
rany ways, including a revision of subsection 13(k) of ine NSLA
which read a2s [ollows:
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""The Secreta:’, shall pay to each State for
administralive costs incurs ~d pursudnt to this
section an amount equal to 2 per centum-of the
funds distributed to {hat State pursuant to sub-
gection (b): Provided, That no State: -;hall re-
ceive lesa than $L0, 000 euch fiscal year for its
adminigtrative costs unlegg the funds distributed
to that State pursuant to subsection (b) total less
than $50, 000 for such fiscal year."

The Committee explained this amendment ag follows:

"The need for revision of the legislation govern-
ing the summer food program wus clearly outlined
in the report submitted to Congress by the General
Accounting Oifice on February 14, 1975. Ths new
provisions in the hill being reported by ike Coramit-
tee are bas2d largely on that report.

* ‘* ] * &

"the bill also =ut|1-Jr1zr=s adminiqtratlve funds
for States in udministcring the suinmer food program.
The GAO report strongly recommended thiy amend-
ment, Tiie GAO 7ound the ‘States to'havz perfornied
inadequately ii'seeking ehgible sponsor-;, in trainlng
gponsors in momtcrmg program opera.tmns, and in
providing assistance needed by spongors to run the
program well, Lack of administrative funds ear-
marked specilically for summer [eeding has been a
principal reason for thig poor performance according
tn the GAC report. The funds provided under {ie new
provigion approved by the Commitice could be used by
States for administeriig nnly the simmer feeding pro-
gram. and rot for other ¢hild nutrition programs.

. Rep. No. 94-259, 22-24 (1975).

As reported out by the Conference Committes and eventually enacted,
this legislatica contained the Senate's revision of subsection 13(k) of
the NSL.A.

Both before and after the enactment of Pub. I.. No. 94-105, the
Congress appropriated each year a specific lump-sum amount for the
payment of Stale adminisirative expeases under the varioss NSLA and
the CNA programs. For example title 1II of the Agriculture and Related

Agencies Appropriations Act, 1978, Pub. L. No. 95-97 (August 12,
1877), 91 Stat. 810, 3825, provides in pertinent part as follows:
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"Focd and' Nutrition Serﬂce
""Child Nutritica i’rograms -

"FFor necessary expenses to carry.out the
provisions of the National School L.unch Act, as
amended (42 U,8,.C. 17511761, and 1766), and
the applicable provisions other than section 5 of
the Child Nutrition Act of 1966, as amended (42
U.5/C. 1773-1785, and 1787); 32, 422,001, 000,

: = % Provided, That of the foreg'oing total amount
thereshall e available * # % $13, 675,000 for the
Statz administrative expenseg: % & %

Sea2 also Pub., L. No. 94-351 (July 12, 1976), 90 Stat. 851, 865;
Pub, L., No, 94-122, (October 21, 1975), 89 Stat. 641, 662:
Pub. L. No., 93-563, (Daccmlier 31, 1974), 88 Stat, 1822, 1841;
Pub. L. No, 93-135, (October 24, 1573), EU Stat. 468, 489,

u

In {he matter of Summer Food $ervice Prozramsg-Administra-
tive Cost Limitation, B-178564, July 19, 1977, we considered the
Tegnlily 0. amonding the Avriculture D-=partment's regulations to
relieve atfected States of liability for administrative expenditures
in excess of the statutory amount established by subsection 13(k) of
the NSLA as added by Pub. L. No, 94-105, supra., and to reimburse
them for adminigtrative costs planned and incurred when such costs
dire.tly benefitted the program. In ocur decision to the Secretary of
Agriculture we held that:

"Under the present statutory language * * *
reimbursemeoent of such costs ig lirnited to 2 per-
cent, The Depariment, therefore, may not amend
iis regulations to relieve Stutes of Hability for over-
ex~cnditures, or otherwise vary the r.ercentage ol
the nayment of administrative expenses, since the
amount allowable for administrative expenses is
expressly stated in the statule, Thereis no au-
thority to issuz regulations in contraventicn thereof. "

Thus we interpreted subsection 13(k ) of the NSLA, as amended by
Pub. L. No. 94-105, as limiting the amioant that might be »aid to the
‘States for adminisirative costg connected with the summer foad ser-
vice program 1o 2 percent of the amount of funds disiributed to each
State,
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Thét recenitly ~enacted National School Lunch Act and Child
Nutriti¥oh Am endIments of 1077, Pub. L. No., 95-166, Wovember 19,
1977, 913tat< 1325, gencrully amended sectlion 13 of the NSLLA and
included o new {2rmula for reimbursement of State administrative
expenss under the summer food program, In lieu of the 2 percent
formrauls consddereq in our July 1877 decision, the new gection 13(k)
formulf prrovides in vart:

"(1 3T he Secyetary shall pay to each State for its
adntini str ative ¢ 0stg incurred uader this gection in
any figcal year an amount equal to (A) 20 percent of
the first $859, 000 in fundg distributzd to that State for
the program In the preceeding fiscal year; (B) 10 per-
cenk of the next $50, 000 in funds distributed to that
Sitaf € for €he Program in the preceeding fiscal year;
(C) 5 percent of the next $100, 000 in funds distributed

" tothat State for the program in the preceeding fiscal
yveaf: znd (D) 2 percent of any remaining funds dis-
tributed to that State for the program in the preceed-
ing tiscal year; Provided, That suck amounte may be
adjiste d bay the Secretaty to reflect changes in the size
of that Stete!s program since the preceeding fiscal
yeak. %< * 3 9] gtat, 1329,

HowevgY, our July 1977 decision and the present regiest for modifi-
cation éf taat declsion address payment of State adminigirative cogta
for proframm ears prior to fiscal year 1978, These payments rémain
subject to the ; percent formula of section 13(k) existing before its
amendrfient bys pab, L. No. 95-166 since the latter amendmeat is
effective for prograrm years commencing on or afier Qctober 1, 1977,
See e.g‘w . II. R. Rzap. No. 05-281, 1 (1977).

I

Ay froted previcasly, our July 1977 decision construed the language
of secti™n 1) (k) of’he NSLA as amended by Pub, L. No, 94-105--
providiiag that he Secretary ghall puy to each State for adminigtrative
costss "fan amOunt equal o 2 percent of the funds distributed to that
State" under the summer food program--to be a lmitation ",pon the
amowint egch Stpte could receive for this purpose. In his request for
moiification &f the July 1977 decision, the Administrator does not
chall engge our corstruction of this language we a limitation. Rather,
he n airttairas €hat there is a separate socrce of p.yment for State
adminidtrative ¢cOsts under the snummer food service program--
specifid ally section 7 of the Child Nutritior Act (CNA)- -which ig not

I ¥
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subject to the ? percent limitation in section 13(k) of the NSL.A. In
other words, the Administrator contends that the 2 percent ligure
limits oaly the use of seclioa 13 funds for thig purpose and not any
additional [unds available under section 7 of the CNA. The Admin-
{strator's submission elaboraies upon thig position as [ollows:

".% % % The Comptroller Gineral held (Cacision
B-173564, July 19, 1977) thrt there was no au-
thority to reimburse States with funds from Sec-
tion 13(k) in an amount exceeding two percent of
their expenditures. However, ithe Department
failed at that time to call attention to the poasgi-
bility of using Sectica 7 funds.

""We believe that the use of surplus Section 7 funds

to augmr ent the two percent administrative funds for
the Summer Program is warrani2d by Public Law
84-105, which amended the National School Lunch

Act, effective October 7, 1875, That Act separated
the sumwmner and year-round phases of the Special
Food Service Program which had formerly both been
included in Sectiop 13, Scction 13 of the new Act
establishedl the Summer Food Service Program for
Children, and Section 17 egtablished a distinct year-
roand Child Care Food Program [(or nonresidential
Child Care institutions. Section 13(k) specifies_that
the Secrul.ry pay administrative costs equal to two
percent ¢ the summer food program funds distributed
10 tac State; however, Section 17 contains no provision
for administrative costs. The Act did not alter the
language of Section 7 of the Child Nutrition Act. The
Department has construed the reference 1a Secilon 7
to Section 13 as covering administrative.costs tinder
the new Section 17 since it appeared certain that Con-
gress intended that administra*ve costs under that
Section be covered. Since the reference to Sceti. 1 13 -
continued unaltered, we believe that Section 7 also con-
tinues to provide authority to pay administrative costs
incurred under the Summer Foml Service Program,

# %* % % ]

"Thercfore, we proposc to amend 7 CFR Part 235 to
authorize payment of Scetion 7 funds for Sunimer IFood
Service Program administrative expenses when TING
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determines that a State, through no fault of itgs own,
requires funds in excess of thoso available under
Section 13 in order to conduct the program well.
Only Section 7 funds which are in excess of those
needed for the other programs would be made avail-
able for Summer IFood Service Program administra-
tive expenseds.

¥ % %k %k %

""The 1J.S. Department of Agriculture Office of the
General Counsel has recommended that we obtain
your formal opinion on ti.e legality of this propoaal.
The present, situation requires an express determi-
nation of first, whether the reference to Section 13
in Section 7 allows funds appropriated under Section
7 to be used by States in their administration of the
Summer Food Program; aud second, whether the two
percent limit in Section 13(k) applies specifically to
funds appropriated under Section 13 or applies to all
federal funds (including funds appropriated under
Section 7) available for State expenditures incurred
in the administration of the Summer Food Program.
It appears to us that these two quegtions are simply
different ways of posing a single question, and that
accordingly they must both be answered the same
way. If the reference to Section 13 in Section 7
means that SAE funds can be apnlied to Summer
Food Program expenses, then in order for the two
sections to be logically consistent the twe percent
limit must apply to only thosze funds app~opviated
under Section 13, "

It is true that at the time here relevant section ? of the CNA,
quoted supra, did literally include the summes food program within
its authorization of aporopriations for peyment of State adminigirative
¢o3ts, However, for several reasons we cannot agree that section 7
affects the holding of our July 1977 decision.

First, it is highly questioanable that the Congress intended to
create two separate appropriation authorizations for summer food
program adminigtrative costs, Since section 13 of the NSLA as
amended by Pub. L. No. 94-105, supra, contained a specn‘;c author-
ization for this purpose, the refercnce to it in section 7 of the CNA.
had become redundant. On the other hand as the Administrator points




AR

—

kg e e .
4] FUNARCTTIC, I A rn e m . e

B-178564

out, the year-round program established in section 17 of the NSLA

as added by Pub. L. No. 94-105 did not specifically authorize pay-
ment of administrative costs. Thusg there /-3 an apparent overaight
inifailing to amend gection 7 of the CNA to refer to sectioa 17 of the
NSLA instead of section 13. This interpretation is supported by the
most recent amendment to section 7 of the CMA by Pub. L, No. 95~
166, dJ1 Stat. 1338-39, which deleted the reference to section 13 and
added a refcerence to sectioa 17 of the NSLA. The Agriculture Depart-
ment had in effect been operating ca the basis of such an interpretation
and we do not object to this apprecach (which, in any event, has been
rendered moost by virtue of Pub, L. No. 35-166). However, the De=~
partment cannot have it both ways by taking the reference to section
13 to mean the seclion 17 yeav-round program and now asserting that
this reference also retained effect as an additioaal and separate au-
thorization for the recoastituted section 13 summer food program.

Second, cven accepting the premise that there are two separate
appropriation authorizations for payment of State administrative cogts
under the section 13 program, the actual appropriations for payment
of adminisirative costs have been enacted in single lump-gsum amounts
covering all NSLA and CNA programs for which such payments arve
made. Thus we cannoi ag 2e with the Administrator that there existed
in any real sense two scparate "fundg'' available for suminer food pro-
gram administrative costs, We might add that even if two "funds"
were arguably available, the very least to be saii is that the specific
sectioa 13 ''fund, " with its 2 percent formula, would take precedence
over any more general source of funding:

" % 7 it is a rule of long standing that an appropria-
tioa made avallable for a specific object is available for
that object tc the exclugioa of an appropriation which
might otherwise be applicable in the absence of the gpe-
cific appropriation, and that when the specific appropri--
ation to which an expense is chargeable is exhausted, the
general appropriation cannot be used for that purpose.

4 Comn., Gen., 476; 5 id. 399; 7 id. 400; 10 id. 440; 19 id.
633; id. 892, Also, we have held that the ifniclusion of fie
words 'not to exceed' or similar language is not necessary
to establish a limitation when an appropriation includes a
specific amount for a particular object. 19 Comp. Gen.
892; A-99752, January 13, 1939; B-55206, September 14,
1939." 36 Comp. Gen. 526, 528 (1957). Compare 54
Comp. Geon, 799 (1975); 53 Comp. Gen. 695 (1974); 38
Comp. Gen. 588 (1059); and 38 Comp. Gen. 758 (1959).

)
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I'inally, it has becn suggested that certain statemeonts made during
congressional debate oa the legiglation (IT, R. 1139, 95th Congress)
cnacted as Pub, L. No. 953-166 support the view that sectloa 7 of the
CN A 11 effect at the time of our July 1877 decision did constituie a
separate source of funds for summer food program administrative
cozts, During consideration of the Confercnce Report on H, R. 1139,
Rapresentatives Holtzman and Perkins eagaged in a colloguy consist-
ing cf 2 questions. The first auestion and answer are rclevant here
and read as follows;

"Ms, EOLTZMAN, * * * Mr, Speaker, I would like
to ask the chairman of the committee and the chairman
of the conference committee two questions regarding
State administrative expenses.

"The first question has to do with interpretinz the
present law's provisions regarding the expenditure of
unused State adihinistrative funds appropriated under
section 7 of the Child Nutrition Act for the purpose of
administration in the smummer feeding program. IfI
understand it correctly, the Dezpartment of Agriculture
now has oa hand approximately $630, 000 n funds re-
turned to it in fiscal year 1977 by States which could.
not use these funds for the adminigtration of the school
lunch program, the school breakfast program, and the
child care feeding program. The Department would.
like to reallocate the unused funds from these programs
to the States for the purpose of paying for the adminig-
tration of last summer's sunmimer food service program
for children. I would like to know whether the Chairman
of the Committee would interpret this action ag permis-
sible undar the present law.

-~

% 3 t * *

'"Mr. PERKINS., * ¥ # I do believe that it would be
permissible under the present law, namely section 7 of
the Child Nutrition Act, for the Department to uge funds
returned to it by the States for reallocation to States to
pay for the adminisiration of their summer feeding pro-
gram during fiscal year 1977.'" Cong. Rec., October 27,
1977 (daily ed. ), H11670-71.

Also Representative Quie made the following statement during coasid-
eration of the Conference Report:
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"# + ¥ | understand that legal counsel in the De-
partment of Agriculture hae raised an igsue of whether
2xcess State administrative funds provided by other
sectione of these fwo acts cculd be used to bolster
State administratior of this program. 'I think Con-
gress intended this to be possible and to continue tu
be possible under these amendments. The alterna-
tives to adequate State adniinistration are an uncon-
trolled program or abdication of State responsibility
in favor of I'ederal adutinistration. These alterna-
tives are almost equally undesirable. " Id. at 111674, %/

The quoted statements do not relate to any provisioas of the bill
(11, R. 1139) then under consideratioa and do not proport to e more
than ovninioas as to the meaning of the law thea in effect. Thus they
cannot be given suabstantial weight as legislative history. Morcover,
thesc statements appear to be inconsistent with other explanations
of the provisions in effeetl prior to Pub. L. No. 95-186 which relate
directly to the changes made by that A<t.

The report 0a H.R. 1139 by the Houge Committee 0a Education
and Liabor clearly viewed the 2 percent amount specified in the ver-
sion of section 13(k) of the NSLA then in effect to be a limitation on
administrative coat payments for the suinmer food program. Thus -
the repoct states: "The present law provides for payment of a {lat 2
percent of the funds received last year.'" II.R.. Rep. No. £5-281, at
page 30 (1977). The report by the Senate Corimittee on Agriculture,
Nutrition, and Forestry on its versioa of the legislation enacted as
Pub, L. No, 95-166 also describes the section 13(k) formvula then in
effect as a "1lat" 2 percent. S, Rep. No. 95-277, 23 (1977). These
interprectatioas arve more signilicant because they serve to explain the
amcndinents to the law made by Pub. L. No. 95-165. The language of
section 13(k) as amended by Pub, L. No, 95-166, quoted supra, re-
enforces the view Lhat the formula gpecified was and ig understood to
nave a limiting effect since the percentage ‘arnounts were increased
and the Sercretary was given authority to adjust such amounts. As
discussed previoasly, lthe amerdment to section 7 of the CNA by
Pub. L. No. 95-166 (changing .he reference from section 13 of the
NSLA Lo section 17) likewise reenforces the view that section 7 was
never intended to continue as a separate authorization for payment of
summer [food program administrative costs.

#/ During Senale debatc on tiie Conference Report Senalors

~  Javits and Talmadge also discussed this issue, but no
specific opinions were cxpressed ceacerning the effect
of the prescent law. Id., Octover 28, 1977, S. 18004.

- 10 -
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Fnr the recasons stated above, we reaffirm our decision of
July 19, ° /77, as to the payment of administrative costs incurred
Tor program years prior to fiscal year 1978, In our view all such
payments are subject to, and limited by, the 2 percent formula >t
section (3(k) of the NSLA as amended by Pub, L., INo. 94--105.

l/ . F Kt e
Acting ComptrollerNGeniaral
of the United States
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