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Area practice of cne union using electricians to
perform certain f.nctions in connection with instal-
lation of underground cable need not be followed Zfcr
Davis-Bavon Act wage purpouses, since there is evidence
of substantial nrea practice to use electrician laborers
to perform functions.

8

The Acting Director, Logistics S2rvica, Federal Aviztion

soministration, D:inartnent of Transnirtation, requisicl oo Jocision
in connection witi zhe classification of certain woricrs voployed
v Electrieal (~n-zruetors of aAncericz, Tae. (Elcon}, o= -ontract
o, DOT-FA7650-95+2 feor the crustruzticn of an underzrcunt ecble
svstem at the .. I, lartsfield-/":ti.ntc Intermational lr _7t,

stlanta, Georgin.

The contract was awarded to Flerun on October 28, 2375, Accord-
ing tc the contr:ctine officer, the work under the cerntront con-
sisted of approximarely 7 miles of rronching, and the insczsllation
of (1) approximately 1,800 feet of concrete encased PVC duct bank,
{2) approximately 2,700 feet of direct burial stecl conl:it, (3)
approximately 216,000 feet of multiconductor control, si-nal and
comuunication cable, both aerial and underground, (4) z-»roximately
12 line pcles, and (5) reinforced concrete manholes. Th: contract
did not include the installation of any power transmisslion cable,
the performance of nower connzcticns or the making of gpowar trans-
nissions. Tha contraoct contained Standard Form 19-A which included
applicabie Divis-~Bacon Act, &0 U.S.C, § 2762, 2t seg. (1970), and
Contract Worg Hours and Safety Standards Act, 40 U.S.C. § 327,

Unot

et seq. (1970), provisions. Va'te Dztermination GA75-101%, incorporated

into the conrract pursuant to the Davis-Bacon Act, contained the
rate of $11.10 per hLour for electricians and §$5.80 per -hour for
electrician laltorers. .

By letter of Deccaber 29, 1975, the International Brotherhood
of Electricial Workers, AFL-"IO (IBEU), complalined to the contract-
ing officer that Elcon had mirecliaszified and underpaid workmen by
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ellowing electrician laborers to perfornm work normally performed
br elactricians. The work complained of was the fcllowing:

1. Pulling ccmmunication cable froa the reel;

2. Carrying and placin; czbla in the trench;

3. Pulling cable by rore through underground ducts;
4. Assenbling duct bank system; and

5. Carrying and placing duct and/o:r conduit in the
trench.

The contractor ased electrician laborers to perform these
fFirticular fuactions. /tecording to the contractor's zavrolls there
vze 2 ratis of one electricizan to four electrician lahorers.

In responsc o the complaist ™y I3TW, the contr-<:tine officer,
in Jaunary 1976, initlated a survrev to determine izt the area
sTzctice was (- ~lassifying ¢-l-vees vho performizi the above
Zunctiens, Inicrmetien was recelved from the Atlanta Chapier of
e assoecisted Tol . -:ndeny Cl:zzzvical Contractmar- 7 ‘merica, tae
~ilanta Generd! Co=zzractowrs o-nccittion, and varicrse contractors,
most of whem t wro o izher affil:i-- - with the Corn.:n.rations Worlers
¢l Amerdca (C:.) :- not affili:- [ with any unicn. “lhe Departmenc
¢l Labor (DUL) w: rzquested to furnish any avaiiat.e information

conecerning the zrea prectice. o, inicdiated a sirsvey of thz area
rractice ana an i-vestigation of Elcon's practices. According to
121, 1its survey irdicated that i: was the prevailinz practice for
elactricians to periorm the abzve functions. The only conuvractors
surveyed by DOL -;ere those contractors affiliated wizh IPEV.
:oreover, DOL cid net restrict its survey to contrzc:iors rerforming
conmnunication condu't inst:llation, but also incluced contractors
coing power transmission instullation wrrk. On the basis of its
findings, DOL computia Davis-Bacon Act and Contract Work Hours and
Safety Standards Act underpayrents and liquidated darmapes totaling
§32,1)2.92. On the basis of his own survey and the fact that he
considered DOL's survey to be of limited scope, the contracting
officer informed the IBEW by letter of March 29, 1976, that Elcon's
ciagsification practices were essentially in conformance with the
area practice for instzllation. of communication cable. Howaever,

by letters of April 17 and July 21, 1976, IOL requested taat funds
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be withheld from amounts owed the contractor under the contract,
The contracting officer is honoring the request but, because of the
disagreement with DOL regarding the area prantice, a decision hus
been requested from our Office as to the disposition that should be
made of the withhelding.

The Davis-Bacan Act provides that the advertised znecificationy
for every construction contract in cxceqs of $2,000 which requires
the employment of mechanics or laterers shal. contain a provision
stating the minimum wages to be paid various classes of laborars
and mechanics which shalli be based upon the wages determined by
the Secretary of Labor to be prevailing for the corresponding
classes of laborers and mechanics employed on projects of a character
similar to the contract work in the city, town, village or other
eivil subdivision of the State in which the work is to he performed,
and that every contract based upon such specificatiorns shall contain
a stipulation that the contractor or his subcontractors shall pay
all mechanics and laborers emplovad directly upon the site of the
work the full amounts accrued at tha time of payrment cecnputea at
wage rates not less than those stated in the advercised specifica-
tions.

Esventially, 1t is t 2 posicicn o DOL that FAA\ and our Utrice
should deiar tc DOL procecdings under 29 C.F.R. § 5.11(b) (1976} to
datermine the prevailing arez przctice of the classifications
involved. Fowever, there is no digpute between the contracting
officer an? the contractor recuirir~ refarral ¢? tre -sttor to DOL
(see 51 Comp. Gen. 42 (1971)) cuno wne ultimate auslizrity 1o defer—~
mine the propriety of the withholdings is vested in our Office by
gection 3 of the Davis-Bacon Act, 40 U.S.C. § 276a-2 (1970), which
authorizes us :zo disburse the wages we find to be due. 45 Comp.

Gen. 318, 3., (1%6L); B-147602, lJanuary 23, 1963. \.ile he courts
may have sugsested, as DOL conten:ls, that DOL has breod authority
regarding the scope of classifications which is nnt subject to
judicial review, no court decision has been cited which indicates
that such suggestions were made in contemplation of our authority

and were intended to be a limitation upon our Office taking into
consideration in its settlement function under the Davis-Bacon

Act the reasonableness of the contractor's utilization of the
classificaticns in the wage determination. In exercising our settle-
rent function, we have held that even if a particular practice is
prevailing in an area, it would not have to be followed 1if a contrary

substantial area practice can be shown to exist. 51 Comp. Gen., supra.
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Thue, 1f the matter were referrzed to DOL for a determination of
»revailing area practice and DOL were to determine under its
procedures the preva’ling practice that would not be determinative
¢f the ilssue fron cur standpoint. Ir B=147602, sunra, ve stated:

"* & & Since a substantial practice of using
the laborer and pipelayer classification existed
* # % wa yould be ineclined to conclude thati the
classifications used by the contractor [laborer and
pipelayer] should not be questioned for wace adjustment
purposes.”

In the present case, DIL only surveyed contractors affiliaced
with TREW. DOL's rationale for restricting its survey to IBEW
contractors anpears to be based on the fact that the wage and fringe
tza2iit pavments ¢ these firms vere "prevailin." in the wmakine of
thia wvage detoerminition accompany ing the contrzct. Therefcre, [2L

=»ncluded thac (. nractices ol these contractc. s would be the cnly
ronctices consizersd in determining the prevtiling area pract.cé.
Lowzver, it ar-::rs from the ruoc:vd that che 10231 practices ure
:he subjecr of o furisdictional dispute in that contractors affillated
vzn GA and nonoolon coatrool. o use electzic! @ laborers t.o - v-
-=rm the disous. . “unctions wiuile Jlrms affiliscod with I3ZCY uv-o
-_cztriecians tc s.icform the san.. Zunetions. flou, in spite oo ‘he
izzt that the c..trzeting officzer's and the cenrractor's surveys
-zre, for the -t =arc, limited to contracters engaged in the
1ustallation of cormunication cables, there is suvificient eviaence
Txozziveblish T zoeve is, oz 7T E very least. o mubstantinl 1o-nd

area practice of using electrician laborers to periorm the fusnctions
in question. Thareiore, it cannot be said that the practilces of the
I3CW are exclus!ive.

Since Flcon's classification practices cannot be said to be
unjustified, cthe monies withheld under the Davis-Iacon Act to cover
underpayments allegedly resulting from misclassification should be
released to the contractor. The Contract Work llours and Safety
Standards Act underpavments and liquidated damages are not for our
determination. See 40 U.S5.C. § 330 (1970).

%/{d‘/h‘.
Leputy Comptroller General®
of the United States
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