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DIGEST:

i * Area practice of one union using electricians to
perform certain f nctions in connection with insta'-
lation of underground cable nee not be followed for
Davis-Bacon Act wage purposes, since there is evidence
of substantial area practice to use electrician laborers
to perform functions.

The Acting Director, Logistics %irvice, Federal Avition
,._ministration, D:-artrment of 7rzns-,&rtation, requcs:__ .I Jucision

in connection wit:: the classification of certain worikers cmnloyed
*, Electrical (-L-. :ructors of Ahu-ric.., In:. (Elcon), ,:¶::tract

::o. DOT-FA7650-95A'3 for the cnustruc:icn of an underrc'-:r. cable
..ystem at te '.. ::. rtsfeld-'lc Internation:z '

.tianta, Georgin.

The contract was awarded to ElRyn on October 28., .5. Accord-

ing tr, the contr:ctin- officer, the wor: under the ccr.7rr,:t con-
sisted of approximately 7 miles o0 trenching, and the ins allation

of (1) approximately 1,800 feet of concrete encased PV'C duct bank,
(2) approximately 2,700 feet of direct burial SLteC co.._'., (3)
approximately 216,000 feet of multiconductor control, signal and
comuunication cable, both aerial and underground, (4) a'proximately
12 line Dcles, and (5) reinforced concrete manholes. contract
did not include the installation of any power transmisson cable,
the performance of nower connacrions or the making of nowcer trans-
missions. The contrnct contained Standard Form 19-A which included
applicable Divis-Bacon Act, 40 U.S.C. 5 276a, at seei. (1970), and
Contract Wor. Hours and Safety Standards Act, 40 U.S.C. 5 327,
et seq. (1970), provisions. IJaie Dethrrnination GA75-1019, incorporated
into the conrract pursuant to the Davis-3acon Act, contained the
rate of $11.10 per hour for electricians and $5.80 per-hour for

electrician lalorers.

By letter of Decc.iber 29, 1975, the International Brotherhood
of Electricial Workers, AFL-rO (TBE11), complained to the contract-
ing officer that Elcon had mizclb±tified and underpaid worklnan by
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al1owing electrician laborers to perform work normally performed
b: electricians. Thc work complained of was the following:

1. Pulling co.-unication cable from the reel;

2. Carrying and placinZ cabic in the trench;

3. Pulling cable by rope through underground de.ts;

4. Assembling duct bank system; and

5. Carrying and placing duct and/oi conduit in the
trench.

The contractor ased electrician laborers to perform these
p-rticular fulactions. ?ccordfng to the contractor's eavrolls there
v_- a ratio of one electrician Lo four electrician laborers.

In response :- the conplcin.t E I3-,1 the ccoi-.g officer.
n Jaunary 1976, _:ir'ated a surv,-e to determine w:nsat tne area
r:ctice was f -: -'assifying e---:-yees wbo per-o.-.__ :he abovc

f -.. cticns. Infrrnation was recelved from the Atlanra Chapter c'
Associatic Tt.' nden £1 2--n-dr3 Contractor- :- '.-erica, tne

.:-_.:ta Genera' C.=-:2CtOr ;. .:ion, and va -tractors,
rzst: of whm ' -.-- _:her afffl -- . :ith the Cort..r:zions Workers
c: .'-erica (C : - not affilii-.:. with any uni:. ::;e Departmr:.-.
c: Labor (DIL) *.-F requested to furnish any avaiiaue- information
c:ncerning the. £rea practice. J'aL initiated a sr:.ev of: thc area
practice ano an i-.estigation of Elcon's practices. Accordinq to
':-, its survey iriicated that t: was the prevailin: n'.at-.ice for
electricians to periorm the abc-'e functions. The only conractors
s rveyed by DOL :ere thos.- contractors affiliated wi:h IPE'.
::.reovar, DOL d1id no: restrict its survey to contrac:ars rerforminr
communication condu'.t instillation, but also included contractors
doing power transmission installation wnrk. On the basis of its
findings, DOL computed Daviv-dacon Act and Contract Work Hours and
Safety Standards Act underpayrents and liquidated damages totaling
S32,112.92. On the basis of his own survey and the fact that he
considered DOL's survey to be of limited scope, the contracting
officer informed the IBE11 by letter of March 29, 1976, that Elcon's
classification practices were essentially in conformance with the
area practice for installation.of comamunication cable. However,
by letters of April 17 and July 21, 1976, rOL requested taat funds
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he withheld from amounts owed the contractor under the contract.
The contracting officer is honoring the request but, because oi the
disagreement with DOL regarding the area practice, a decision has
been requested from our Office as to the disposition that should be
made of the withholding.

The Davis-Bacon Act provides that the advertised nnecification-
for every construction contract in exceis of $2,000 which requires
the employment of mechanics or laborers nhalL contain a provision
stating the minimum wages to be paid various classes of laborers
and mechanics which shall be based upon the wages determined by
the Secretary of Labor to be prevailing for the corresponding
classes of laborers and mechanics employed on projects of. a character
similar to the contract work in the city, town, village or other
civil subdivision of the State in which the work is to be performed,
and that every contract based upon such specifications shall contain
a stipulation that the contractor cr his subcontractors shall pay
all mechanics and laborers employed directly upon the site oi the
work the full amounts accrued at the time of payment ccnputec at
wage rates not less than those stated in the advertised specifica-
tions.

Es-c-tially, it is t a Posit::n D' DOL that F'A 2ri our Otricq
should defer tc DOL proceedings unier 29 C.F.R. § 5.1](b) (1976) to
determine the prevailing area prz::ice of the ciass-±ications
involved. However, there is no disput. between the contracting
officer and the contractor re&u'rir- rcferral c- i-. -v t-zr to DOL
(see 51 Comp. Gen. 42 (1971)) aLZQ Lie ultinate au: a i:j LO deter-
mine the propriety of the withholdings is vested in our Office by
section 3 of the Davis-Bacon Act, 40 U.S.C. 5 276a-2 (1970), which
authorizes ur :o disburse the wades we find to be due. 45 Comp.
Gen. 318, 32. (t965); B-147602, .January 23, 1963. I.e Che courts
may have suggested, as DOL contend5, that DOL has brod authority
regarding the scope of classifications whizh is not subject to
judicial review, no court 'decision has been cited which indicates
that such suggestions were made in contemplation of our authority
and were intended to be a limitation upon our Office taking into
consideration in its settlement function under the Davis-Bacon
Act the reasonableness of the contractor's utilization of the
classifications in the wage determination. In exercising our settle-
ment function, we have held that even if a particular practice is
prevailing in an area, it would not have to be followed if a contrary
substantial area practice can be shown to exist. 51 Comp. Gan., supra.
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Thus, if the matter were referred to DOL for a c!eternination of
prevailing area practice and DOL were to determine under its
procedures the prevatling practice thit would nor be dete-minativa
of the issue from cur standpoint. In B-147602, sunjra, we stated:

"W * * Since a substantial practice of using
the laborer and pipelayer classification existed
* * * we would be inclined to conclude thaL the
classifications used by the contractor [laborer and
pipelayer] should not be questioned for waze adjustment
purposes."

In the present case, D'1L only surveyed contractors affiliated
with MBEW. DOL's rationale for restricting its survey to IBEW
contractors appears to be based on the fact that the wage and fringe
en-efit pavnents c. these firms ware "prevailin " in the malking ef
:hc wage deter.t-.:-.tion accompr nin' the contract. Therefore, DEl
::ncluded that Practices oU these contracL.-.- would be t'.c cnly

rrnctices const-_r-' in detvrrinzng the previi In. area prarcx e.
:. -ocr. it a-- :rs from dhe r-d::r that Lhe iz:AI practices are

-e subject of ;: 'lrizdIctienal dispute in that contractors affiliated
. ! . C1A and r.c:.txnn coatrc;_m - use electric: laborer: t: -

-. n-. the dis E2t. rznctions w*:.i;: %'n affilt .x with I2EIV u-&
_:c:tricians tc :r-form- the s5.:. functions. :.-::, in spite f: ::e
;__: that the ;. Ltracti:ig officer's and the ccntractor's sunvevs
:-c. for the 7|:- -art, limitei to contractors engaged in the

installation or communication cables, there is sufficient evidence
-- _sblish :X.:: .. --? is, ..- ?--:erv leas .. bstz'-B1 ' --1

area practice of using electrician laborers to perform the functions
in question. TVereiore, it cannot be said that the practices of the
IBEW are exclusive.

Since Elcon's classification practices cannot be said to be
unjustified, the monies withheld under the Davis-Bacon Act to cover
underpayments allegedly resulting from misclassification should be
released to the contractor. The Contract Work Hours and Safety
Standards Act underpayments and liquidated damages are not for our
determination. See 40 U.S.C. S 330 (1970).

Deputy Comptroller General'
of the United States
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