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1. In reviewing issues concerning technical evaluation of propcsals
GAO protest function is not to conduct de novo evaluation of
proposals, but to review record and consider whether agency's
evaluation and conclusions~~which ar=z entitled to considerable
weight--are clearly shown to have no reasonable basis.

2., Objection in protest after award that RFP fajled to show relative

- weights of evaluation factors is untimely. Protests concerning
apparent RFF improprieties must be filed prior to closing date
for receipt of proposals, Where protester raised questions In
preproposal context but failed to receive what it considered
satisfactory answers, protester was charged with notice of
adverse agency dction at time for receipt of best and final
oftors st very latest.

3. Objections to qualifications of technical evaluation vanel--
mainly, that one evaluator was "mare high school graduate'--
are rajected. GAO will not normally becowe involved in apprais-
ing qualifications of agancy's technical pirsonnel, and in any
avert sees nothing untoward in evaluator in present case——
individual having eight and one-half years'. experlence as
angineer-technician--being on technical panel.

4. Alleged improper "intermingling'" of technical and selection
panels in negotiated pro.urement-~game percon acting aas
chairman of both panels, and one evaluator also on selection
panel--1is8 not shown to viozte any law, regulation or RFP

' provision. -

5. While GAO beiieves RFP could have been more explicit on exterior
finish requiremente for housing project, proiaster's coantention
.hat Army relaxed requirements for benefit of one offeror is
not sustained. Moreover, if protester had teken similar approach
as successful offeror, 1t would not, as contracting officar
points out, have significantly improved its competitive position.
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6. Objection to "substandard" kitchens in successful proposal
for military family housing project is unsubstantiated as
protester has not shown proposal failed to meet RFP requireme its.

7. Floor plan circulation which Army objected to in protester's
proposal for military family housing preject-~involving circulation
through entire length of habitable tooms to reach other rooms-~
is factually distinguishable from clreulation plans in successful
proposal to which protester now ohjacts. GAOQ cannot conclude
Army had no reasonable basis for objecting te nrotester's plans
while considering successful offeror's plans as within range
of acceptability.

8. Protester's contsntion Army treated it unequally in regard to
requirement for screening drying racks ir militery family housing
project is without merit., Recerd indicates Army pointed out
deficiennies in protester's proposal and affordad it opportunity
to correct deficiencies in best and final offer.

9. Objection in protest after award that RFP ~satablished improper
- requirements concerning General's house and statutory cost liuita-
s tion in military family housing praject procurement is untimely,
» Also, no sufficient basis is seen on record to conclude that
Army intentlonally disregarded statutory limitation in making
award to successful offeror,

1G. Army has satisfactorily responded to protester's objecfions
concerning informational defieciencies in turnkay housing pro-
posal, relating to scale and completeness of drawings, and
protester's ccntention that successful offeror furnished
excess, unrequired dat ' dves not rrove offeror was predetermined
or preselected “Jur award.

11. Protester fails to show impropriety in succesaful offeror's pro-
posing various types of coastruction materials for certain require-

' ments. Protester itself proposed some alternate materials, and
‘ as to other materials RFP does not appesr to require offerors to
v specify particular types.

12. No evidence has beer presented to support allegation thuat succesg-
ful offeror improperly received "inside information” and was
Issued firat copy of RFP, weeks before other offerors. Contracting
officer points out that initial distribution of RFP was by mailing
to 55 prospective offerors,
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13.

14.

15.

16.

17.

18.

19.

Alleged manipulations of numerical point scores in technical
evaluation are denied in evalusgtors' affidavits, and after
exanination of record GAO cannot conclude that evaluators'
assignment of additional points to successful offeror'a revised
technical proposal ¢learly had no reascnable bhagls.

Allegation that Army devoted insufficient time and effort to
tachnical evaluation of proposals is rejected, as agency is in
beat position to judge such matters «nd applicable law and
regulations do not preacribe amoun’ ' £ time w'.ich must be sgent,

Contrery to protaester's assortion, GAO believes subjiective
Judgments ere involved in rechnlcal evaluaticn even where
numerical acoring acheme 15 beiuy followed. Protester's extenaive

de novo evaluation and rescoring of proposals does not show agency's

evaluation has no reasonatla baasls to support it.

GAO 1s aware of no law or regulation which required Ammy to withhold
offerors' identities from evaluation and nelection personnel. In
nego:iiated procurement where offerors’ proposals were identifiad

by numbar, whather some personnel knew offerors’' identitics--as
procester a leges~--is not decisive, because 3uch knowledge do®es

not auromati..lly establish any impropriety in evaluation and
salection,

Where no evidence is presented ro support alleged disclosure of
offarors' prices in negotiated prucurement, sllegation 18 mere
speculation. Alsv, GAO 18 aware of no law, regulation or I'FP
pro/ision whiclh was contravened because chafrman of selection
borrd knew offerors' prices prior to technical evaluation of
best and final offers.

Allegationg concerning manipulation of successful offeror's
proposed best and final price have becn satisfactorily explained
by Army, which has shown that corrected total of price proposal
ir in accord with price reduction offeror made from price stated
in its initial proposal.

Protester’s general objecticns that discussions were mere gestures
for public opinion furnish no basis for GAO conclusion that dis-
cussions were not meaningful where record shows Army discussed
oultiple deficiencies in offerors’ proposals.
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21.

22!

23.

24,

25.

Where Army erred in failing tn establish common cutoff date
for submission of beat and final offers “ut protester--whose
propoaal was rated sixth in eviilluation--. 1ls to allege or uhow
prejudice, departure from Armed Services Procurement Regulation
is not sufficlaeatly serious to warrant corrective action with
respect to award.

Contention that protest preceded award 18 without meril, slince
under languuge of Standard Forms 21 and 22 contract came into
exlstance when notfce of proposa) acceptance was furnished to
successful offeror, Whether to ﬁuapend contract performance
during pendency of protest is for contracting agency to decide.

Fxtensive allegations of improper\conauct by Army officials and
unfair treatment of protester are’ found to be unsupported by
substantive svidence, and are prop-rly to be regarded as mere
speculation and conjecture.

Allegations concerning possible crimiral law viglations are for
resolution by Department of Justice and Federal courts, not GAO.
After thorough raview of record in protdst concerning negotiataed
turnkey contract for military Eamilﬁ*housing. CAD finds no basis
tc refer any matters thereia to Department of Juatice for its
consideration,

GAD believes that under circumstances of presesnt case, no usaeful
purpese waull be served by conaidering procedural issue concernlng
alleged untimeliness of Army reports responding to protest.

Where archirectural firm did not submir proposal, but rather
assisted in preparation of con&truction company's proposal, and
construction company has not claimed proposal preparation costs,
architectural firm's claim for such costs i5 denied. Recovery of
proposal preparation costs 1s premised o1 breach of impli~d con-
tract becveen Government and offeror; there way no such zuatract
between Government and claimant here. Als9, protest costs are
noncompensable in any event.

- —
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I. Introduction

This i= our decision on a protest filed by Joseph Legat
Architects (JLA), Waukegan, Illirois, concerning request for pro-
posals (RFP) No. DACA21-7¢-R-0111, issued by the Savannah Districe,
United States Army Corps of Engineers. The RFP sclicited propossls
for the design and construction on a "turnkey" hasis of 752 Army
family housing units at Fort Siawart, Georgia, JLA alleges numerous
improprieties on the part of the Army in asntding a contract
(NO. DACA21-76-C-0150 (NEG)) to Cardinal Contua~ting Company, Inc.,
and Hunt Building Corporation, a Dallas, Texas, joint venture, doing
business as Cardinal-Hunt (C~H). JLA seeks a reevaluation of the
projrosals and a reopening of negotiations, Also, JLA makes a c¢laim
for proposal preparation coats and for certain "damages.”

As will become evident from our discussion of the issues in
this decision, we believe the protest is based, to a very substantial
degraee, on JLA's misunderatanding of the applicable law.

II. Record in the Case-

There have been multiple suhmigsions by the protester and the
Army. In our discussion of the issues, the major submissions are
identified as follows:

Details of JLA Protest (August 31, 1976) . . . . . . . (P)

Army Report (November 12, 1976) .. ¢« + v ¢« « « « « . « (R)

JLA Comments on Army Report (December 10, 1976). . , . (C)

Army Supplemental Report (February 11, 1977) . . . . . (SR}

JLA Comments on Army Supplemental Report
(February 23, 1977) e s« « s+ » (SRC)

JLA Comments Following Protest Conferencae
(Marca 25, 1977) « o ... (CO)

Army Sacond Supplemental Report (May 12, 1977) . . . . (SSR)

JLA Comments on Army Second Supplemental
Repoxrt (May 16, 1577) . « » « (SSRC)

- 7 -
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III. Background

The RFP was issued on February 9, 1976, and was amended several
times. Fourceen technical proposals were received. One of the
offerors was Mercury Construction Company (Mercury), Moatgomery,
Alabama. The contracting cfficer astates that Mercury had utilized
the services of JLA in preparing ics proposal (R, p.l). Offerors were
assianed identifying numbers (Mercury was 260 and C-H waa 101).

The contracting officer reports that after the technical proposals
had been received in the Savannah District's Prccurement and Supply
Division they were iransferred to the Fawnily Housing Project Manager,
who was also Chairman of the Technical Review Team, the National Evalua-
tion Team, and the S2lection Beard (R, p.2). The Taechnical Review
Team reviewed the proposals for compliance with the RFP's technical
criteria and prepared comments, The National Evaluation Team then
eonvened to evaluate the proposals. The National Evaluation Team had
10 veting members plus the chairman, who did not evaluate. The con-
tracting officer states that the National Evaluation Team proceeded
to evaluate the technical proposals in accordance with the RFP's
evaluation factors and the Army's Technical Evaluation Manual (TEM)

for one~strep "turnkey" family housing negotiated contracts (R, p.3).

In this regard, paragraph 23 of the RFP, p. 9, as revised by
amendment No. 0003, Apr-“i . 1976, provided in pertinent part as
follows:

23, Proposal evaluation criteria. Proposal evalua-
tion will consider bhoth techniecal quality and coat.
The major technical evaluation areas, in crder ' .f
decreasing i=portance, are as follows: '

HOUSING UNIT DESIGN

SITE DESICN

HOUSING UNIT ENGINEERING
SITE ENGINEERING

Within chese four areas, proposals will be reviewed
to determine compliance with minimum requirements

of the RFP and numerical quality ratings will be
aasigned for each design factor listed in the
Technical Evaluation Manual. Quality ratings will
be zssigned for separately priced desirable features.
After the quality ratings of proposals have been
determined, their relative value in terms of pro-
posed price will be established by means of a
price/quality ratio:
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$ Price = § Per Quality Point
Quality Rating

The prirz/quality ratio shall be considered only as

a statistical indicator in comparing technical quality
with ‘sroposal prices, Contract award will Le made,
considering the specific limitations eatablished in
paragraph above, on the basis of price, technical and
other salient factors considered in the Government's
best interests. The major technical areas identified
above, and thelr subsidiary factors to bae considered
in the evaluation of proposals are ¢s follows:"

The RFP went on to describe the four zajor technical evaluation
areag in aoma detail,

The TEM, a copy of which has been released to the protester by
the Army, is a 1l7-page manual describing how proposals in negotiated
turnkey family housing procurements are to be evaluated,

The contracting officer reports that the individual members of
the National Evaluation Team evaluated each prejosal in each evaluation
area, subtotaled their individual rating sheets into the four major
technical evaluation areas, and then added these subtotals together
to obtain a cumulative total for each proposal. (R, p.3). The chairman
then collected the individual evaluation sheets, added the total scores
assigned each proposal by each evaluator, and averaged them. Offeror
101's proposal received 610 points and offeror 26N's received 560
pointa. (R, p.4).

The Procurement aud Supply Division then furnished to the chalrman
the assigned number of the offerors and the corresponding offared
prices. The chairman deternined the P/Q ratios as prescribed by the
RFP, supra. Each offeror was ranked by its price schedull, quality
point total and P/Q ratio (R, Tab H). In the initial evaluation,
offeror 101 was ranked second as to price ($20,236,000), third as to
quality points (610) and mecond as to P/Q ratio ($33,173.77)., Offeror
250 wvas vanked eighth in price ($20,795,000), sixth in quality points
(550) and sixth in P/Q ratio ($37,133.93) (R, p.4).

- The contracting officer states that after this initial evaluation
nlizse, the competitive range was reduced to nine offerors, including
ofieror 101 and offeror 260. These nine offerors were furnished with a




B-187160

1ist of deficiencies and uonconforming areas, and negotiations were
held. (R, ».5). Best and final offers were then subiaitcted, and the
Mational Evaluaction Team reconvened to evaluale the revised proposals.
(R, p.6). Ofiferor 101 was ranked first in price ($19,819,000), second
in quatity pointes (648.2) and first in P/Q ratio ($30,575.44),

Offeror 260 was ranked seventh in price ($20,795,000), sixth in
quality points (549), and sixth in P/Q racio ($37,877.94) (R, Tab R).

The contracting officur states that the Selection Board convened
on July 27, 1976, was furnished with these rankings, and recommended
that an award be made to offeror 101, On July 30, 1976, a notice of
award was sent to C-H, and on August 2, 1976, Marcury was notified
of this, (R, p.6). JLA was given a technical debriefing by the
Army on August 6, 1676 (R, p.6-7) and protested to our OFffice on

_August 17, 1976.

The present protest has been fubmitted solely by JLA., Mercury
has not protested, has not joined in JLA's protest, and has not made
any submissions to our Office in connection with JLA's protest. In
this regard, our Bid Protest Procedures provide that a prctest con-~

. caerning a Federal ageacy's award of a coniract may be submitted by

an "interested party." 4 C.F.R. § 20.1(a) (1977). The exact nature

of the relationship batween JLA and Mercury is not clear from the record
before us. However, considering JLA's involvement in the procurement,
discussed infra, the nature of th2 issucs railsed, and the fact that

thie Army has not challenged JLA's stath‘as an interested party, JLA

is presumed to be sufficiently interestid to protest. Enterprise
Roofing Service, 55 Comp. Gen. 617 (197€¢), 76~1 CPD 5,

IV, Issues Relating to Evalu.ition and Selecticn

A. Scope of A0 Review

In addition tc alleging various specific instances of misevaluation
of the proposals by the A-my, the protester has repeatedly suggeeted
that our Offlce should conduct a de novo evaluation of the proposals
(P, p.5; C, p.14; CC, p.B; S5SRC, pp.29-31) and in :his’ connection haa
recommnended that we obtain assistance from the American institure
of Architects (P, p.i).

Before discussing the protester's specific contentions, we belileva
it is important at the outset to describe the scope of sur review ot
the issues relating to the technical evaluation and selaction, In
this ragard, the following statement from Houston Films, Inc. (Recon-

sideration), B-184402, June 16, 1976, 76-1 CPD 380, 1s pertinent:

- 10 -
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"It appears that HFI misunderatands both the
scope of this Office's function under our Bid Protest
Procedures and precisely what we did in reviowing this
protest initially. When a bid protest is filed with
thin Office, we do no: undertake full-scale independ-
ent investigations. Rnather, 48 is clearly spelled
out in the Bid Trotest Procedures, see 4 C.F.R.

Part 20 (1976), we review agency ac'inus cn the basis
of a written record, which conaists primarily of sub-
missions from thz protester, the ayency, and other
interested partiesc. In reviewing this record, we do
not evaluate proposals, which is a function vested
solely in the procuring agency. We also do not
ganerally impose standards wilth respect to thas
gelection of evaluation criteria and rheir relative
welghts, since that 13 primaiily for the determination
of the agency, which 1is irn the best pusition to adjucze
irs weeds. We do, ir.wever, consider the agency's
evaluation was fair and reasonable and consistent

with the stated evalustion criteria. The fact that

an offeror disagrres with the evaluation of its pre-
posal does not wean that the evaluation was unreason-
able, What must be shown, as part of the written
record, is that there is no reasonable tasis fur the
agency's evaluation.”

As indicated in Houston Films #'«d in wany other decisions of our
Office, our funciion 1s noc tc evaluate the proposals anew (''de novo')
and makp our own determinationa as to thelr acceptability or relative
merits, but to examine the record and apply g standard of review to
determinations already arrived at by the connta*ting agency. Ag we
stated in Juiie Research Laboratories, Inc., 55 Comp. Gen. 374 (1975),
75-2 CPD 232:

"JRL has indlcated that a 'thorough technical
review' by our Oifice of the pecints at issue is
necessary., At the sutset, it is inportant to
note our Office’ has never taken the position that
we will subzticute our judgment for the agency's--
by conducting techn?cal evaluations of proposcls

- 11 -
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and rendering determinations as to their
acceptability-~simply because a protest against
the technical evaluatinn hag been filad. On
the contrary, our decisions have repeatedly
enphasized that these functions are primarily
the responsibility of the contracting agency,
whose judgment w#ill rot be disturbed by our
Office unless cleariy shown to be without a
reasonable basis. See, in this regard,
Aus-in:Electronics, 54 Comp. Gen, 60 (1974),
74-2 CPD 61; 52 Comp. Cen. 393, 399-400 (1972);
52 id. 382, 385 (1972).

"In this light, the question before us is
not whether JRL's proposals are technically
acceptable. Rathaer, the issue is whether, upon
revicw of the record, the Army's actions in con-
ducting the technical evaluation and arriving
at a determination that the JRL proposals <ere
unacceptable have been clearly show— (v be
without a reasuvnable basis."

In reviewing a contracting agency's determinations aud considering
whether they are shown to lack any reasonable basis, we have observed
that giveu the range of judgment and discretion entrusted to responsible
agency officials in the evaluation and selection process, the agency's
determinations are entitled to "great weight.” O0lin Corporation,

Energy Systems Operations, B-187311, January 27, 1977, 77-1 CPD 68,
and decisions cited therein,

The protester contends that in appropriate cases our Office has
conducted de novo technical evoluations of proposals, citing Globe Air,
Inc., B-~180969, June 4, 1974, 74-1 CPD 301 (P, p.5). This is incorrect.
Globe Air involved a protester's challenge to several technical
specifications in an invitation for bids, i.e., a formally advertised
procurement. We found no raasonable basis for one of the apecifications
and recommended that the agency further review another specification.
The case did not involve the evaluation of proposals in a negotlated
procurement.

In view of the foregoing, we see no merit in the protester's

view that our Office should undertake a de novo evaluation of the
proposalsa, !

-12 - |
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B. Objection to RFP Evaluation Factors

The protester complains that the RFP's statement of evaluation
criteria was deficient because it did not give the relative weights
of technical design and price. JLA alleges that the Army should
have advised offerors of the nuwerical weights it attached to these
factors (P, pp.l1-12).

The contracting officer maintains that this objection is
untimely (R, pp.11-12). In this regard, our Office's Bid Protest
Procedures provide that protests against apparent improprieties in
an RFP must be filed prior to the closing date for receipt of pro-
posals. 4 C.F.R. § 20.2(a) (1977). 1nitial technical and price
proposals were due on May 17 and 28, 1976, respectively (R, p.1 and
Tab D-7). JLA filed its protest with our O0ffice on August 17, 1576,
after the enntract had been awarded to C-H {(See the discussion of
this point infra).

In response, JLA maintains that in a s2ries of letters to the
Army from April 12 to May 3, 1976 (P, Enclosures 5, 7, 9 and 10) it
attempted to point out impreoprieties in the RFP, but did not rcceive
what it considered satisfactory answers from the Army (C, p.17).

Where a contracting agency does not accede to a protester's
objections, the protester will at some point be charged with notice
of adverse agency action. In JLA's case, this rotice cccurred at the
very latest at the time for receipt of best and final offers in
July 1976. See Sperry Rand Corporation (Univac Divisiocn) et al.,

S4 Comp. Gen. 40B, 413 (1974), 74-2 CPD 276. 1It.1is not proper for

an offeror which acquiesces in a particular procurcment method or
procedure to later complain, after award has been nmade to anothev, that
the method or procedure was improper. Kappa Systems, Inc., B-187395,
June 8, 1977, 56 Comp. Gen. 675, 77=-1 CPD 412, JLA's nbjection to

the RFP evaluation factors is untimely and will not be considered.

C. Qualifications of Technical Evaluation Team Members

JLA gquestions the qualifications of several of the Army's techni-
cal evaluators (C, pp.7-8). Primarily, JLA complains that one of the
evaluators was ''a mere high school graduate," and alleges that this
typified "the casual, cavalier and irresponsible methods adopted by
the Government in its evaluation, critique and selection” in a
twenty millior. dollar procurement (JLA letter dated March 16, 1977).

- 13 -
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In this regard, we have indicated that, in gféneral, we will
not bacome involved in appraising the qualifications of contracting
agencies' technical personnel. Emventions Inc.~Request for Consider-
ation, B-183216, November 28, 1975, 75-2 CPD 354; Gloria G. Barris,
B-1£8201, April 12, 1977, 77-1 CPD 255. We see nothing untoward
in the fact that one of the 10 evaluators was only a high school
graduate. The record indicates, in this connection, that this
individual had approximately eight and one-half years' experience
in the Government as an enginecr-technician. (R, Talb DD),

Further, we agree with the contracting officer (SR, p.10) that
the other allegations——such as the one that two evaluators lacked
the ability to evaluate proposals because, contrary to the Army's
request, they submitted their affidavits on legal-size rather than
letter-size paper--and the contention that two other evaluators
do not understand the proper placement of ki:chen sinke (C, pp.6-7)
are trivial and frivolous.

. Alleged Improper Organization of Evaluation and
Selection Panels

JLA alzo contends that having one person act as Chalrran of the
Technical Review Team, National Evaluation Team, and Selection Board
compromised the objectivity of the procurcment and is in contravention
of '"Military Housing procurement policies'" (C, pp.4-5). Further, the
protester contends that unspecified "procurement policiles'" ware con-
travened by the improper "interminzling' of technical evaluation and
selecti n personnel, because the Chairman and one technical evaluator
were also members of the Selection Board (P, p.l; C, p.2).

As we are aware of no law, regulation or RFP provision which
was vioclated by the above-described arrangements, .JLA's contentions
furnish no basis for legal objection to the contract award,

E. Specific Objections to Evaluation

1. Exterior Finish Matericls

JLA contends that RFP Statement of Work--Technical Standards
section 3.5.18.1.1 required brick, concrete masonry, or stucco to
be used as exterior finish materials on the first floor, and that in
the negotiations with offeror 260 (R, Tab K, items 3, 6, @ and 11)
the Army Jpecifically called attention to this point, rusulting in
offeror 260 changing its proposal to add masonry (P, p.25).

- 14 -
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The protester contends that, in contrast, cfferor 101's proposal
(R, attachment 3, sheets A-9, A-12, A-15, A-16 and A-19) showed wood
siding on the entire elevations of buildings in some instances, that
the acceptance of this constituted unequal treatment of the two
offerors by the Army, and that offeror 101 should have received wo
points for these obviously defective parts of its proposal (P, pp.25-
26).

RFF Statement of Work--Technical Standards section 3.5.18 provided
in pertinent part as follows:

"3.5.18. Exterior Finish Materials., Emphasis shall
be placed on low maintenance and durability for

i exterior finish materials. Except for accent pianels,

| no materials other than those listed below will be

‘ accepted. (Accent panels are defined as panels above
doors and above or below windows).

"3,5.18.1 In the basa bid, materials for exterior
finish of walls will be chosen from the following
lisc.

"3,5.18,1.1. Finishes below the second floor framing
line of two-story units or below the soffit line of
one story units are, in the order of preference, as
follows:

"Brick.

"Concrete masonry units that are factory
scored, fluted or striated, with integral
finish.

Stucco with integral color.

"3.5,18.1.2. Finishes above the second floor
framing line are, in the order of preference, as
follows:

"Brick

|
J
! "Concrete masonry unites that are factory

! scored, fluted or striated, with integral
| fintsh.
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Stucco with integral color.

Factory prefinished siding with a 15 year
warranty on the finish (lap siding
limited to maximum 8" width). See
paragraph 3.5.1J.3. below,

Prefinished aluminum siding with backing.

"3.5.18.2. As a deductive item (to be provided
in lieu of masonry or stucco proposed in base
bid), factory prefinished siding with a 15 year
warranty on the fiaiish (lap siding limited to
maximum 8" width). See paragraph 3.5.19.3. below,

"3.5.18.3. As a further deductive item (to be

. provided in lieu of factory prefinished siding
proposed as a deductive above) factory stained
wood shingles ur field stained face grade
textured plywood (APA unsanded B grade veneer
for fact ply and C grade for inner and back plics)
of southern pine, fir or cedar." (Emphasis in
original.)

The contracting officer points out that contrary to section 3.5.18.1.1,
offeror 260's proposal indicated materials other than brick, concrete
masonry or <cucco on first floor elevations (R, attachment &, sheets 8,

15, 19 and 22) and that these areas were completely exposed to the
elements. In contrast, offeror 101's proposal indicatnd panaled
exteriors on first floor elevations, but only in areas protected

from the elements, such as under patios and porches. In areas exposed
to the elements, offercr 101 proposed materials specified in RFP section
3.5.18.1.1 (R, pp. 18-19).

JLA responds that the RFP explicitly stated which materials were
acceptable for firnt floor elevations, and that it did not state that
other materials might he acceptable provided they were not exposed
to the elements (C, p.24). The protester further contends that if
offeror 260 had been allowed to eliminace the same amount of exterior
brieck and to use tho same interior materials that offeror 101 did, it
could have lowered its price by $850,000 (CC, p.6). Subsequently, j
JLA referred to *he amount involved in changing exterior finishes as
"thousands of dollars' (SRC, p.17).

The contracting officer poinca out, however, that offerors wera
requested to give deductive prices for deleting all masonty or stucco
and previding factory siding instead, and that offeror 260 indicated
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it would subtract only $175,000 for deleting all masonry. he cen-
tracting officer further notes that the exterior areas in contention
comprise a very small percentage of total first floor elavations,

and that 1f offeror 260 had deleted masoury in these areas, only a
very small percentaga of the $175,000 quoted for deleting all masonry
would be involved (SSR, pp.7-8). .

The protester responds that the polnt is that offeror 101 saved
vast sums of money by deleting its brickwork in the areas involved
(SSRC, p.27). JLA further contends, without explanation, that the
exterior areas in question in offeror 101's proposal are not
"protected" (SSRC, p.24). The protester repeats that the RFP did
not provide for deviations in exterior finishas of the type taken by
offeror 101, and assertas that offeror 101's nonconforming exterior
finishes would not provide required durability against such risks as
accidental serapes by automobliles, lawnmowers, or garden tools, or
balls thrown by playing children, (SSRC, pp.24-25).

As the protestar notes, RFP section 3,5.18, supra, does not
explicitly provide that first floor exterior finish materials other
than brick, concrete masonry or stucco might be considered acceptable
1f they ware protected from the elements. We belleve that it would
have been preferable for the RFP to have stated this explicitly.
However, we note that under the turnkey concept of negotiated procure-
ment, the Government does not provide comprehensive design specifica-
tions but rather relies on the offerors to exercise their inventiveneas
in designing buildings to meet certain stated requirements. QFP
section 3.5.18 beginrs by calling for emphasis on low maintenance and
durability, which raasonably implies that protection from the elements
is one of the Army's underlying considerations in specifying certain
types of exterior finish materials. The kind of durability the Army
had in mind is further indicated by RFP section 3.5.19, which provided
certain requiremdints concerning painting of exterior materiala, and for
guarantees that extarior siding materials would not require maintenance
for cracking, chipping, crazing, blistering, flaking, peeling, erosion
or fading of che finish for specified periods of time., This suggesta
to ug that the p-imary concern was protection fvom the elemenrs and
not., as the protester suggesats, protection from colligions of objects
with the extaerior finish macerials,

In this ligh':, we believe it would be difficult to conclude that
the agency acted wholly without a reasonable basis in accepting a
proposal which offered specified exterior materials except in certain
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areas which, however, were protected from the elements, In other
words, we believe a reasonizble argument can be made, as the con-
tracting officer suggests, that such a proposal substantially con-
formed to the RFI' reg frement.

In any event, evea . © we coactuded that the Army erred in not
amending the RFP to provide that other exterior finishes could be
offered in areas protected from the elements, an objection to the
award would not be warranted. We agree with the contracting officer's
observation that if offeror 260 had proposed other finishes in lieu
of masonry in a similar manner as offeror 101 did, offeror 260
would not have significintly improved its competitive position.

Even 1if offeror 260 had been able tuv reduce its price by the full
$175,000 amount it quoted for eliminating all masonry and substituting
factory siding, it would still have been ranked sixth in price/quality
ratio.

2. Kitchens

The protester alleges that all 750 kitchens in offeror 101's
proposal are ''substandard." (P, p.31). JLA contends, without any
detailed explenation, that some countertop spaces, some drawer
spaces, some shelving spaces, some wall and base cabinent require-
ments, "as well as cther areas" do not meet the requirements of
section 3.5.4 of the RFP Statement of Work and that the location of
the kitchens is "bad to absolutely poor." JLA lays particular stress
on the locact -. ¥ the kitchen sink, contending that it is on the
wrong (left] »1.. of the dishwasher in all of offeror 101's kitchens
(P, p.31; C, .72, .

We note that RFP Statemenc of Work--Technical Standards section
3.5.4.3 merely provides that the dishwasher shall be installed
adjacent to the kitchen sink. Also, the contracting officer points
out that offeror 10l's propcsal met the minimum square footage requira-
ments for . abinets, storage, countertop space, etc.,, and that the
protester has not provided any detailed substantiation of its arguments
(SR, p.28) We believe the contracting officer's statement adequately
responds to the protester's contentions.

3, Tloor Plan Circulation

The protester contends there was unaqual treatment of offerors 101
and 260 by the Army in regard to RFP Statement of Work--Technical
Standards section 3.5.1.2, which stated in part: "It is mandatory
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that plans do not use habitable rooms as halls for entry into or
for primary circulation within the unit."

JLA contends it was required to redesign 400 of its units
because the Army objected to circulation between a dining room or
kitchen to reach a family room. JLA contends that offeror 101
was allowed greater latitude because offeror 101's drawings
show that an Army housewife must walk through her living room from
her kitchen to sarve food in the dining r.om, or must walk out through
a hall, throug'. a foyer, ou’ the front door, on to a balcony, and into
an exterlor storage area to reach her fraczer, or must carry grocer’ :s
or garbage through a living room or family room to the kitchen (P,
PP.26-27).

JLA maintains that since offeror 101's proposal provided for cir-
culation through habitable rooms, it should have been evaluated as
nenconforming to the RFP and should have received no points in this
area of the evaluation (SSRC, p.21).

The contracting officer points ovut that in offeror 101l's pro-
posal (R, attachment 3, sheet A-17) the kitchen opens into a living
room-dining room combination, and that immediately upon leaving the
kitchen one would be in thz dining room. Similarly, the kitchen 1is
adjacent to the family room, separated by a counter, and it is a
strained interpretation toc say that groceries or garbage m t be
carried through the family room because, at most, one woul.. take only
two steps tkrough the corner of the family room tc reach the kitchen.
The contracting officer states that the protester i1s correct that to
go from the kitchen to the freezer area, one must go through a hall,
foyer aund patio. The contracting officer expresses the view that
offeror 10l's proposal in these respects was not nonconforming to
the RFP requirement (R, pp.20-21). The contracting officer also
points out that a successful proposal in a procurement of this type
does not nacessarily have the best design in each area (SR, p.27).

We note that the circulation in offeror 260's initial proposal
which the Army objected to (R, attachment 6, sheet 3) involved direct
circulation from the entrance foyer through the entire length of the
kitchen or dining area to the family room (types A and C unitsa), or
from the entrance foyer through entire length of the kitchen, or “he
the entire length of living room and dining area, to the family room
(type B unit),
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In our view, the requirement of section 3.5.1.2 of the RFP is
not so unequivocal and inflexible as to leave no room for reasonable
interpretation by the Army. In view of the factual differences
between offeror 101's and offeror 260's proposals, described supra,
we see no grounds to conclude that the Army had no reasonable basis
in deciding thav offeror 260's circulation failed to meet the RFP
requirement while at the same time judging that offeror 101's cir-
culation fell within the range of acceptability,

4. Drying Racks

JLA alleges unequal treatment by the Army of offerors 101 and 260
in regard to the evaluation of, and negotiations concerning, the RFP
requirement for screening of drying racks,

The RFP's Statement of Work--Technical Standard section 3.5.20.6
required privacy fencing at a minimum height of five feet te provide
enclosed, visually private yards for all nonapartment units and
ground level apartment units, It also provided: '"Screen fencing
shall also be provided as an Integral part of design to conceal service
 elements such as trash receptacles, clothes drying, ete.”

The contracting officer points out that offeror 10l1's proposal
placed the drying racks outside the privacy fences, and they thereforae
met the requirement for screening since the racks cunnot be seen by
the occupants of the units which the racks serve. (R, p.19; SR, p.26).

Cne of the protester's objections is that offeror 10l's dryi.g
racks would not be hidden from the occupants of the second flnor
apartments. (SRC, p.17). However, RFP secticn 3.5.20.6 does not
establish any expiicit requirement of this nature. Whether offeror
101's placement of the drying racks outside the privacy fences met
the requirement for screening is a matter of technical judgment for
the Army to decide. We see no grounds to conclude that the Army's
judgment clearly lacked a reasonable basis,

JLA further contends there was unequal treatment of tha offerors
because the Army categorized the location of the drying racks for
three senior officer units in offeror 260's proposal us nonconforming,
while allowing offeror 101 to place huirdreds of drying racks in a
simllar position (outside privacy fences) (P, p.25). The basis for
this allegation is not clear. The protester apparently refers in
this regard (P, p.25) to item 10 of a list of deficiencies aent by
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the Army to offeror 260 prior to the negotiations (R, Tab K). Iltem 10
of the 1ist refors initially to sheet 21 of the 260 proposal and
states in pertinent part: '[S]creened drying area shall be provided,
Private fencing for visually private yard shall be provided * * *. "
As the contracting officer points out, this has reference to the fact
that sheet 21 of offeror :60's proposal (R, attachment 6} does not
show any drying racks. (I, p.l7; SR, p.26) Elsewhere on the list

of deficiencies (item 2), the Aramy ceferred to sheets 5-~7 of

offeror 260's proposal and stated in part '"Drying area shall be
screened * * * " The contracting officer indicates that this has
reference to the fact that while sheets 5 through 7 (noncommissioned
officer housing units) show drying racks, they are located within the
privacy fencea and therefore are not screened as required (R, p.18;
SR, p.26). None of this information substantiates JLA's contention
that the Army categorized the location of drying racks for three
senlor officer units in offeror 260's proposal as nonconforming

while allowing offeror 101 to place its drying racks in a similar
location outside the privacy fences.

The protester maintains, however, that the point is that offeror
260's three drying racks in question located outside the privacy fence
could not be seen by any other residents and, therefore, should have
qualified as properly screened (C, p.23). Ve note that this does not
regpond to the contracting officer's observation that sheet 21 of
offeror 260's proposal foiled to show any drying racks. JLA apparently
maintains that since sheet 21 deals with technical flcor plans there
should have been no requirement to show drying racks on it. (SRC,
p.17). 1In this regard, these matters should have been taken up by
offeror 260 in the negotiations if offeror 260 or JLA believed that
{1) the three drying racks in question were actually offered and
properly screened in the initial proposal, and (2) it was unreasonable
for the Army to require drying racks to be shown on the technical
floor plans. If offeror 260 or JLA falled to receive what it consid-
ered to be adequate responses by the Army in the negotiations, it
should have protested when it received constructive notice that the
Army declined to accede to its position--i.e., at the closing date
for receipt of best and final offers, See Sperry Rand Corporation
{Union Division) et al., supra.

Related to this point is JLA's contention that it was required
by the Army to show in ita revised proposal how it would screen
drying racks outside the privacy fences (SRC. p.l1l7), whereas offeror
101 propoaed 750 dryiny racks outside privacy fences that are not
screened,
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We are unable to see what this establishes. As already indicated,
the Army determined in its technical judgment that offeror 101's
method of screening drying ricks by placing them behind privacy
fences was acceptable. Also, the Army pointed out to offeror 260
certain deficiencies in its proposal, discussed supra. The memorandunm
of the negotiatlons, a copy of which was provided to offeror 260
by the Armv's latter dated July 3, 1976 (R, Tab N) stated in pertinent
part: '"Contractor will propose revised screened drying areas to meet
the requirements of the RFP." It i3 up to an offeror to determine
whether and in what manner it wishes to revise its proposal after
negotiations. Lawrence Johnson & Associates, Inc., B-181597, Janu-
ary 29, 1975, 75-1 CP) 63. Rather than treating offeror 260 unequally,
as JLA alleges, it appears that the Army pointed out deficiencies
in offeror 260's proposal and gave it an opportunity to correct those
deficiencies in its best and final offer.

F. General's House

JLA also complains of the Army's actions in regard to the application
of the statutory cost limitations and the requirements concerning the
general officer’'s house.

The RFP (page 6) provided information concerning statutory cost
limitations. The RFP stated that $19,683,500 had been programmed as
the total amount of funds available for site work under the contemplated
contract, and that in no case could the cost of a single unit exceed
$47,500 including pro rata cost of on-site utilities and site develop-
ment, It also stated that proposals in excess of this amount may not
be considered, and that proposals must comply with RFP requiremants.

Also, section 1.4 of the Project Requirements called for one
general officer's house with a minimum net floor area of 2,058 square
fect and a maximum of 2,205 square feet,

JLA believes that the Army set up requirements for a general's
house in the $100,000-plus range, and that by doing so0o it required
offarors to either falsely attest in their proposals that the cost of
any one unit would not exceed $47,500, or suffer che consequence of
having their proposals rajected (P, p.35). This argument clearly
alleges improprietles in the RFP., lUnder our Bid Protest Procedures,
protests against apparent improprieties in an RFP must be filed
prior to tha closing date for raceipt of propnsals, 4 C.F.R. § 20.2(b)(1)
(1977). 1In this regard, the record shows that by letter to the Army
dated April 27, 1976 (P, enclosure 5) JLA stated that it could not
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dasign a general officer’ 9 house, even at the minimum square footage
of 2,058, without eliminating somn required interior finishes or
exceeuing the $47,500 limitation., The Army responded by letter of
May 11, 1976 (P, enclosure 6) stating essentially that proposals

had to comply with the RFP as written.

JLA did not protest prior to the closing date for receipt of
propusals. The offeror with which JLA was associated, Mercury,
submitted a propoaal. JLA later stated that the general officer's
house in Mercury's (offeror 260's) proposal would cost a2 minimum of
$90,000 (C, p.28).

We think the foregoing circumstances clearly indicate that JLA
cannot now be heard to complain that offeror 260 was treated unfairly
in the competition. If JLA believed that the Army was impoasing
improper requirements on Mercury, it should have protested prior to
the closing date for receipt of initial proposals. In any event,

JLA has not alleged or shown prejudice to offeror 260 as a result of
the statutory coat limitation and the mini{mum square footage require-
ments for the general's house.

The remaiuning arguments by the protester are to the effect that
the Army is thwarting thz intent of Congress by purchasing a general's
house which exceeds the statutory limitation. In this regard, JLA
describes the general's houses proposed by offernrs as "palatial"
and alleges that they "ranged in price from a low of $90,000 * % % o
approximately $200,000 * * &" (P, p,36). The protester contends that
the Army had e 'premecditated knowledge' that the statutory limitation
was being exceeded (C, p.29).

As JLA notes, several of the 10 evaluators' affidavits commentaed
on this issue. Two evaluators expressed the view that some or all of
offerors' proposed general's houses possibly exceeded the statutory
linmitation (R, Tabs EE and FF); one commented that the general's houses
appeared very coatly in most proposals (R, Tab GG) and the fourth
statad he had no knowledge of the cost of the general's house (R,

Tab HH). On the other hand, the contracting officer points out that

in Public Law 93-166, November 29, 1973, 87 Stat. 661, Congress estab-
lished certain space limitations for family quarters, and provided

in section 509(a) a maximum naet floor area of 2,310 square feet for

the quarters of a gencral officer who is also a post commander, Publie
Law 93-166 and other annual authorization acte for military construction
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- also provide the statutory cost limitations in question., Moreover,

" ti2 contracting officer points out that cost savings are obtained
through a contractor's mobilization and volume purchasing for a
750-unit project. The contracting officer expresses thi view that
in rural snuth Georgla where Fort Stewart is located, It 1s not
inconceivable, but probable, that a house of 2,310 square feet could
be built for $47,500 at an approvximate cost of $20.56 per square
foot (SR, pp.30-31).

The protester has responded to this with some calculationz
based upon the gross square footage of offeror 101's proposed general's
house (SRC, p.l9 and enclosure 8). JLA contends that garages, paties,
landscaping, basements, utility spaces and other areas must be
included within the square foot comnutation, and that based uvpon thia
and the $20.56 cost per square foot cited by the contracting ofiicer,
offeror 101's proposed generazl's house is a $90,000-$120,000 residence.
However, wa note that scction 509(a) of Public Law 93-166 refuer- %o
space limitations in terms of ''met floor area," and goes on to specif-
ically cexclude basements, service snaces instead of basements, atcies,
garages, carports, porches and stairwells from the meaning of this
term., Thus, we do unt think that JLA's analysis effectively responds
to the contracting cificer's statement.

The protester further contends that the chairman of the Army's
technical and seloction panels and an Army attorney admitted to JLA
that offeror 101's proposed gencral's house exceeds the statutory
limitation (C, p.29). However, the chairman and the attorney, in sub-
sequent affildavits (SR, Tabs LL and W), deny the alleged admissions.

Also, the protester's contention that offerors' proposed general's
houses were '"priced" from $90,000-$200,000 is not accurate. As the
contracting officer points out, offernars' prices were expressed in terms
of a total price for the project (750 unita), with certain deductives.
(R, p.22)., DMoreover, the statutory limitation is phrased in terms of
the "cost'" of family housing units, not an offoror's proposed price.

Considering all of the foregoing circumstances, we find no suf-
ficlent basis on the record to conclude that the Army was intentionally
disregarding the statutory limitation in making an award to offeror 101,

G. Alleged Informational Deficiencies in Successful Proposal

JLA alleges that in several respects offeror 101's proposal failed }
to contain iecessary data. One of the issues raised concerns the
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drawings submitted by offerors with their proposals. While the
details are rather involved, JLA essentially contends that certain
landscaping, cluster plan and site engineering drawings submitted

by offeror 101 did not meet the requirements specified in RFP
gection 24c¢, page 1ll, because they were 'in the wrong scale or wera
incomplete. (P, pp. 31-32). The contracting officer responds that
there were some minor deviations in offeror 10l's drawings, but

that offeror 260's drawings were also deficient in ro-rtain respects
{cluster plans and cross sections) (SR, pp.22-25). \ disputes the
contracting officer's position. (SRC, pp.15-16).

. Wa believe the contracting officer has adequately responded to
the protester's contantions and that extended discuscion of the
issue is unnecessary. The contracting agency is in the best position
to judge whether the drawings submitted by offerors are adequate for
the purposes of evaluatiou. The limited significance of these issues,
particularly as regards the scale of drawiigs, is suggested by the
protester's comment that if the Army had wanted certain of offeror 260's
drawings in a diffecent scale, the protecter could have complied with
a few hundred dollars' worth of additional came-a work (SRC, p.16).
We agree with the contracting officer's observation that minor devia-
tinns in offerors' drawings do not evidence auy impropriety in the
evaluation and selection process (SR, p.25).

JLA also contends that offeror 101 specified four altermnate types
of pipe for the gas distribution system, and that the Armv's evaluation
gave 101 the maximum allowable number of points for the highest quality
plpe specifiid, whereas the proposal should have received points con-
sistent with tha lowest quality pipe offered. (P, pp.33-34). The
contracting off{icer points out, however, that offeror 260 itself indi-
cated alternate types of gas piping, and that the protester should not
now be heard to complain (SR, p.29). We agree with the contracting
officer, See Elpar Corporation, B-186660, October 20, 1976, 76-2 CPD
350. In addition, the contracting officer points out that the pertinent
RIFP provision, section 3.3.2.6 of the Statement of Work--Technical
Standards, does not indicate that one type of pipe would receive more
quality points than another (R, p.21). Moreover, neither of the two
evaluators who addressed this point in their affidavits indicatesthat
prints were assigned to offeror 101 on the basis of a maximum amount
for the best of several types of pipe offered (R, Tabs EE ani HH).

The protester further usserts that offeror 101's proposal was
unspecific as to the precise type of storm sewer piping, manholes,
catch basing, sanitary sewer piping, and water distribution piping
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and appurtenances, whereas offeror 260 specified a particular type

in each instance (P, p.32 and enclosure 18; C, p.26). However, wa
note that the pertinent sections of the RFP's Statement of Work--
Technical Standards (3.3.1, 3.3.4 and 3.3.5) did not require offaerors
to specify the particular type of pipe or the specific type of the
other features and equipment referred to by the protester.

H. Alleged Excessive Data in Successful Proposal

The protester further alleges that offeror 101's proposal con-
tained data which was not required and <hould not have ber. accepted,
such as 1ink perspectives and color photographs (P, p.31). There
follows in the record an exchange between the protester and the con-
tracting officer (C, p.24 and SR, pp.28-29) as to whether certain
materials submitted by offeror 101 (R, attachment 5) contain "per-
spectives." Without laboring the details, we believe the contracting
officer has satisfactorily responded to the protester's contentionsa.

In a similar vein, JLA alleges that offeror 101 was the only
of feror to submit certain data (sewer profiles and miscellaneous
underground engineering work) "in contemplation of being awarded
the job." (P, p.43). The protester and the :ontracting officer go
through further exchanges on thls point (R, p.24; C, p.34; SR, p.20).
In our view, that an offeror has submitted more than what is required
proves very little, and certainly does not demonstrate, as the contract-
ing officer observes, that thz offeror was in any way preselected or
predetermined to receive the award.

A related point is JLA's contention that C-H (offeror 10l1) had
"inside informarion' (P, p.43) and was isscued the very first copy
of the RFP, weeks befcre other prospective offerors (C, p.36). JLA
offers no evidence to support these allegations, and the contracting
officer points out that the initial distribution of the RFP was by
mail, on February 1), 1976, to 55 prospective offerots, one cf
which was C-I (SR, p.35).

I. Alleged Manipulation of Points

The protester mairtains at length that the numerical scoring
of offerors’ proposals in the technical evaluation was manipulated
(P, pp.4, 6-9, 41, 45; C, pp.5, 10-12; SRC, pp.6~-8, 1l1; SSRC, pp.6-9,
and elsewhere). Initially, JLA contended that it discovered the manip-
ulations when it examined offerors' proposals at the post-award
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¢ebriefing (P, p.4) and that unidentified Government "representatives"
were respensible for them (P, p.41). Subsequentlv, the protester
pointed to the chairman of the Army's technical and selection panels
ag rbe person In the logical poaition to nave accomplished the manip-
ulations (C, pp.1-6).

JLA's main argument 1is that offeror 10l1's best and final offer
was manipulated upward by being accorded 38 additional quality points
and that offeror 260's best and final offer was manipulated downward
in the point scoring. (P, pp.8-9)., The contracting offleer, in
this regard, has pointed out that actually both offerors gained
points in the technical evaluation of the revised proposals, Offeror
260's propogal went from 560.4 points to 565,78 points, and offeror
101's proposal advanced from 610 to 645.89 (R, pp.9-10). (The contract-
ing officer states that the differences betweeu these totals and those
presented to the Selection Board, supra, were due to the correction
after award of mathematical errors in the addition of quality pod-ts
(R, P.9); the corrected totais did not alter the offerors' relative
standing.) Also, the chalrman's affidavit (R, Tab II) expressed the
view that offeror 101's revised proposal reflected many improvements,
{.e., the site plan was Improvad in street and block pattern, open
space, varifacion of structure setback, preservation of natural features
and other areas, while some unit plans were improved in terms of
functional arrangement and appearance,

The protester, however, denies that offeror 101's reviged pro-
posal shows the improvements mentioned by the chairman (C, p.10).
The contracting officer responded that the record of rhe individual
evaluators' scoring indicates that the avaluaturs assigned additional
points to ciferor 10l's revised proposal in the areas of site design,
housing unit design and housing unit ongineering, thereby increasing
offeror 101's technical score (SR, pp.l4-15). The procester's
position is that the Army cannot and has not shown how the additional
points were legitimately assigned to offeror 101's proposal {(C, p.10;
SRC, p.11). Specifically, JLA denies that offeror 101's site plan
was improved in street and block pattern, variation of structure set-
back, preservation of natural features or other areas (C, p.1().

., In this regard, we beileve the Army's position is simply that the
evaluators considered offeror 10l1's revised techn'cal proposal and
decided, in the exercise of thair judgment, to accord it additional
roints in caertain areas, While we have examined the record of the
avaluators' numerical point scoring and offeror 10l's revised pro-

posal drawings (R, attachments 1 and 4, vespectively) it is not. .
as already indicated, our function either tc evaluate the changes in

offeror 101's proposal or to decide what, if any, additional points

should have been assigned. These are functions of the Army's technical

evaluators, and we cannot say based upon the record that the assignment

of the additional points to offeror 10l's proposal clearly has no

reasonable basis.
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' There are also allegations by JLA to the effect that tha
chairman instructed evaluators to ignore certain ncaconforming
items in proposals and caused evaluators to add or subtract qualaity
peints from various proposals, including those of offeror 101 and
offeror 260 (CC, pp.6-7). ‘1he individual evaluators submitted
affidavits to the Army in response to the protester's contentions,
While the language of the affidavits varies, we think 1t is fair tc
say that all of the evaluaterrs essentially deny being subjected to
impruner influence, coercion, or manipulation (R, Tabs Y, Z, AA, 3B,
CC, DD, EE, FF, GG and NHH). Also, the chairman's affidavit (R, Tab II)
als> danied that any 2valuator or any evaluator's work was manipulated
at any time during or after the evaluation.

Finally, the protester has furnishked no evidence to substantiate
its contention (C, p.35) that the Army "doctored” the individual
evaluators' scoring sheets (R, attachment 1) before furnishing them
to our Office, and the contracting officar flatly denies this allega-
tion (SR, p.35). .

J. Alleged Insvf.icient Effort In Evaluation

JLA alleges that the Army spent only about $26,000 on the evslua-~
tion and selection process, and that this demonstrates the casual
treatment accorded offerors' proposals (P, p.47). The contracting
officer responds that although eiact figures are lacking, the Govern-—
ment probably spernt much more than 526,000, and that in any event the
evaluation and selecttion procedures were pro, 2r (R, pp.25-26). The
pro-ester responds that an iusuf{icient amount of time (4 days) was
spent on the technical evaluation, calculates that evaluators had
only about 2 minutes co look ai each sheet of drawings, and asserts
that theve allegations are substantiated by the affidavits in which
several evaluators state they :annot recall from memory various
gpecific items in proposals (C, pp.6-7). The contracting officer
responds that in his judgment an adequate amount of time was spent
in the evaluation (6 working days, including evening work by some
evaluators), and that he considers it perfectly reasonable that
evaluators would not remember, é months after the faect, spacific
items in proposals which were identified only by number (SR, p.1l0).
The proteste ' replies that no rebuttal 18 necessary, since the lack
nf a consciencious evaluation approach speaks for irself (SRC, p.10).
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We believe the Army is in the best pciaition to judge how much
time and effort must be inveasted in the evaluation and selection
process. Applicable law and regulations do not prescribe any
specifiic amount of time which must be spent, The protester's dia-
agreement with the Army furnishes no grounds for us to conclude
that the Army's actions were clearly without any rcasonable basis,
This conclusion is supported by the fact that we have not found
the protester's specific ohjections to the technical evaluation,
supra, to be meritorioue,

K. Protester's De Nove Evaluation

JLA has furnished what it describes as a de novo evaluation of
portions of offeror 101's and offeror 260's technical proposals
(CC, sacond enclosure). In this 24-~page document, the protaster
analyzes the proposals in regard to site design and some elements
of housing unit design, includirg variety in facades, staggering of
units, structural orientation, buffering, open spaces, variation
in structural setbacks, street and block patterns, fenestration,
visual effect of carports and garages, shadow effect, exterior
materiales and textures, exterlor proportions, exterior appearance,
vehicle storage, and various interier functional arrangements,
logistics, and amenities.

The protester accords offeror 260's proposal 370.3 points and
offeror 101's proposal 113.9 points in these areas, and projects
this result to conclude that, in the evaluation of all areas (totaling
1,000 points), offeror 260 would receive 765 points and offeror 101
would receive 235,

The protester states that its evaluation is baaed upon information
furnished to it by the Army concerning the breakdown of the 1,000
total quality points into the areas of site design, site engineering,
dwelling unit design and dwelling unit engineering (CC, pp.1-2). JLA
believes itg eviluation 1is prchative evidence and shows that the asaign-
ment of quality points is not a subjective matter, but rather a definite
ceries of mathematical formulas, area determinations, and applications
of other objective criteria (CC, pp.2-3). JLA believes its assessment
is "a proper and honest evaluation" and states that it is "absolutely
unable" to find a cingle item in offeror 101's proposal that is better
than the items contained in offeror 260's proposal (CC, p.3). In
thig connection, JLA has submitted several sample boards showing the
actual types of exterior and interior materials propos.d by offeror 260. -
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To the extent that the protester's evaluation deals with
alleged nonconforming items in offeror 101's propozal (exterior
finish materials and floor plan circulation), these issues have
already been addressed, In the remaining areas, JJLA does not allege
or demonstrate how offeror 101's propoeal was nonconforming to spccific
RFP requirements. Rather, the protester is expressing a difference
of opinion between itself and the technical judgments made by the
Arny's evaluators as to the relative merits of the propnsals. Con-
trary to the proteaster's assertion, we believe subjertive judgments
are inevitably involved even where a numerical point scoring scheme
is being followed in a technical evaluation. As already noted, the
fact that the protester disagrees with the agency's evaluation does
ot demonstrate that the evaluation has no reasonable basis to support
it. Also, "It 1is not our function to evaluate proposals, and we
will not substitute our judgment for that of the cognizant contract-~
ing officials by making an independent judgment zs to the preciex
numerical scores which should have been assigned each proposal * » %,V
PRC Computer Center, Inc., et al., 55 Comp. Gen. 60, 68-69 (1975),
75-2 CPD 35, and decisions cited therein. For these reasons, JLA's
de novo evaluation funishes no basis for an objection to the award,

L. Alleged Compromise of Offerors' Anonymity During Evaluation

JLA has alleg:d at length that the anonymity of the offerrors
was conpromised during the evaluation., Primarily, the protester
contends that certain Army personnel learned that offeror 260 was
Mercury and that offeror 101 was C-H, duespite the fact that offerors
were supposed to be identified only by anumber.

The only pertinent RFP provision appears to be on page 1, where
it is stated that offerors were required to identify their technical
proposals unly by number, and that '"The Evaluation Board will nct
have access to the names of the offerors or the price schedules."
(Emphasis in original.)

In response to JLA's allegations, the Army furnished the evaluators
with coples of JLA's detailed statement of protest dated August 31,
1976, and requested them to respond in affidavits to any or all of
the allegations, including the one regarding compromise of offerors'
anonymity. (R, Tab X). Affidavits furnished by six of the evaluators
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essentially deny that offerors' anonymity was compromised (R, Tabs Y,
AA, BB, EE, FT and HH), The team chairman's affidavit (R, Tab II)
states in part: '"No names were glven to any member of the Technical
Review, Evaluation Team or Selection Board at any cime until after
award of coatract." As for the remaining evaluyuators, one stated

that no price proposals were disclosed to him during the evaluation
(R, Tab CC); one stated that his evaluation was unbiased, objective
and professional, and that he was not subjected to influence or coercion
(R, Tab Z); another, similarly, denicd any improper influence by the
contracting officer or the teawm chairman (R, Tab GC); and another
stated that the accusations against the evaluation team and its
chairman were totally false (R, Tab DD),

We have difficuity understanding the point of the protester's
contentions. To put this issue into proper perspective, it may be
helpful to begin by noting that there is8 no requirement in the appli-
cable statute (sece chapter 137 of title 10, U.S.C. (1970)) or regulations
(sections III ard XVIII, ASPR (1976)) that the identities of offerors
In a negotiated procurement be withheld from an agency's evaluatior.
and selection personnel, JLA contends that the military services'
"standard" TEM provides that neither the Evaluation Team nor the
Selection Board shall be aware of the identity of offerors (P, p37).
We note that while the Army was proceeding in this procurement with
the intention that offerors' identities were not to be disclosed to
the Selection Board (R, p.6; R, Tab S), the Army TEM merely refers
to withholding offerors' identities and prices from the Evaluation
Team (R, attachment 2, sections AIII and BIIl). As the contracting
officer points out, maintaining offerors' anonymity in the Selection
Board proceedings to the extent possible was considered a desirable
procedure (SR, pp. 37-38).

In any event, we note that the TEM 1s an internal agency pub-
lication for the guldance of Army personnal, not a regulation. It
hus been held that similar internal agency guidelines do not create or
define substantive rights in offerors. Kirschner Research Institute
et al., B-186489, B-186492, September 27, 1976, 76~2 CPD 289;
Means Construction Company and Davis Construction Company, a joint
venture, 56 Comp. Gen. 178 (1976), 75-2 CPD 483,

Moreover, we believe JLA has failed to appreciate the fact that
much more serious disclosures of information in negotiated procurements
than the kind which is alleged here do not necessarily establish that
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a resulting award is improper or illegal, For instance, ASPR § 3-
507.2(a) (1976) prohihits public disclosure prior to award of any
information contained in any proposal, and ASPR 3-805.3(ec) (1976)
prohibits auction techniques, such as indicating to an offeror that
its price 1s not low in relation to another offeror's price. These
regulations have the force and effect of law. Nonetheless, in several
cases Lt has been held that the fact that one offeror's * cuposed
prices, for example, have become known to another offeror prior to
award does not per se prevent the competition from continuing and

an award being made, See TM Systems, Inc., 55 Comp. Gen. 1066 (1976),
76-1 CPD 299; Axel and Deutschmann, B-187798, M=y 12, 1977, 77-1 CPD
339, See, also, Alrco, Inc. v, Energy Research and Development
Administration, 528 F.2d 1274 (7th Cir, 1975).

In view of the foregoing, we do not think ihat knowledge of
the offerors’ actual identities by members of the evaluation team,
even if establlshed, would be sufficient in itself tc preclude an
award from being made or to establish that the award was improper,
The fact that evaluators obtain such knowledge does not automatically
establish that proposals were therefor: improperly evaluated. Cf.
in this regard, Development Associates, Inc., B-187756, May 5, 1977,
56 Comp. Gen. 580, 77-1 CPD 310, a case where ane of the evaluators,
a Government employee, had previously becen fired by a company whose
proposal was determined to be technically unacceptable. We expressed
the view that it would have been appropriate for the evaluator to
have disqualified himself immediately upon learning that his former
employer had submitted a proposal, but declined,” in the particular
circumstances involved in the case, to accede to the protester's
demand that we recommend the convening of A new evaluation panel
to reevaluate the proposals.

We baliave that the foregoing discussion disposes of the pro-
tester's contentions. The only additional allegation which merits
discussion 1s JLA's contention that the chairman of the technical
and selection panels hag continually misrepresented the facts by
claiming that he was unaware of offerors' identities until rhe
time of selection, and that these misrepresentations are being sup-
ported by the contracting officer. (SRC, p.2).

We disagree. In two affidavits (R, Tab II; SR, Tab LL) the
chairman never explicitly denies that he was aware of offerors'
identities, nor does he admit that he was. He merely points out
that "No names were given any member of the Technical Review, Evalua-
tion Team or Selection Board at any time until after award of contract."
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(R, Tab II), As already indicated, whether the chairman knew offerors'
identities is not decisive; such knowledge on the part of a member of
the Evaluation Team does not automatically establish any impropriety
in the evaluation or selection. Moreover, ve think the contracting
officer's statements, fairly read as a whole, merely indicate that to
the best of his knowledge and belief, the Army personnel involved in
the procurement attempted to preserve offerors' anonymity, As the
contracting officer staten: '"[M]y investipation into this matter
convinces me that [the chairman] at all times refrained from learning
the identities of any of the proposers." (SR, p.3).

M. Alleged Improper Disclosure of Offerors' Prices

JLA alleges that the improper procedure of disclosing offerors'
prices to the chairman and ''possibly” the Selection Board--prior to
the technical evaluation of tli: best and final offers--is a breach of
"turnkey procurement procedure" (P, p.40).

As the contracting officer points out, the chairman calculated
the dollars—per-quality point ratios for each of the ‘nitial proposals
(SR, p.6). We are aware of no law, regulation or RFP provision which
was contravened by this arrangement. As the contracting officer further
notes, the protester has preasented no evideace to corroborate its con-
tention that offerors' prices were disclosed to the Selection Board
prior to the time the Board convened (R, p.23), nor has the protester
shown what law, regulation or RFP provision would have been violated
1f such dlsclosure occurred.

JLA further alleges it would appear that the chairman improperly
disclosed offerors' prices to C-H. The protester states that this
speculation is reinforced by the facts that C-H was allowed to subamit
its best and f£inal price several days after the other offerors and
that C-H reduced its price in its best and final offer by a staggering
$417,000 (C, p.32).

No evidence has been presented by JLA to show that an improper
disclosure of offerors' prices occurred, and the protester correctly
labels its allegations as speculation, See Ocean Technology, Inc.,
B-183749, October 2%, 1975, 75-2 CPD 262; 53 Comp. Gen. 5 (1973).

In our view, the Army’'s error in failing to establish a ccmmon cutoff
date for submission of best and final offers (see the discussion

infra) does not in itself establish that there was any improper dis-

closure of prices, Moreover, the fact that an offeror makes a sub-
stantial price reduction in its best and final offer does not prove

- 33 -



B-187160

that a price leak occurred, because it is not uncommon for offerors
to reserve thelr lowest~prined proposals until the final round of
negotiations, See Engineecred System=, Inc., B-184098, March 2, 1976,
76-1 CPD 144; Adam David Company, B-186053, July 28, 1976, 76-2 CPD
88; Bell Aerospace Company, 55 Comp., Gen., 244, 251 (1975), 75-2 CPD
168,

N. Allegations Concerning Successful Offeror's Proposed Price

The protester contends that there were manipulations and improper
negotiations in connection with C-H's best and final price proposal
{(C, item VI, and elsewhere}, .

We belleve that the Army's reports have satisfactorily responded
to this contention (SR, pp.39-40; SSR, pp.4-5). Briefly, C-H's best
and final offer (R, Tab P) submitted a price schedule with the break-
down of the lump-sum price into three areas for the Army's administra-
tive purposes. The three prices were incorrectly totaled ($18,819,000)
and the Army corrected the total ($18,839,000) (SR, p.39). The C-H
cover laetter stated that the price proposal "Schedule II" replaced
the Schedule 1I contained in the initial proposal and represented a
price reduction of $477,000, The Schedule II price in the initial
proposal (R, Tab G) was $20,296,000. However, the $477,000 figure
in the letter was crossed out and a handwritten ''$457,000" was insarted.
The Army states this change was made by C-H (SR, p.39). In other
words, the best and final offer indicated that C-H was reducing the
Schedule II price in its initial proposal by $457,000, resulting in
a best and final price of $19,839,000 for Schedule II, as the corrected
total of the price breakdown in the best and fidal offer indicates,

In this regard, there were several price schadules with varying prices
depending on the length of the bid acceptance period involved, and
C-H's best and final offer offered, as requested (R, Tab 0), a 30-
day acceptance period.

We find the Army's explanation to ba reasonable and belinve
no useful purpose would be served by discussing the protester’'s con-
tinuing objections to the Army's reports (CC, pp.l10-13 and SSRC,
pp.18-20).

0. Applicabllity of Prior GAO Decision

Throughout the course of its protest JLA has repeatedly relied i
upon our decision in the matter of Corbetta Construction Company of
Illinois, Ine., 55 Comp. Gen. 201 (1975), 75-2 CPD 144, modified, in
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part, 55 Comp. Gen. 972 (1976), 76~) CPD 240, and on other decisions
of our Office cited therein (P, pp.1-3, 17, 23~-24 6 .3-29, 31, 34,
38; C, pp.10, 27, 35; JLA March 16, 1977, letter: (C, pp.6~7;

SSRC, pp.15-17, and elsewhere). In Corberta we sustained a protLest
concerning the Naval Facilities Engincering Command's award of a
negotiated contract for the design and construction of military
family housing units on a turnkey basis.

We agree with the contracting officer (SSR, p.4) that Corbetta
i8 easily distinguishable from the prcsent case., Reduced to its
simplest terms, our decision in Corbetta sustained the protest
because the Navy falled to conduct written or coral discussions with
offerors in the competitive range as required by law (10 U.S.C. §
2304(g) (1970) and ASPR § 3-805 (1974 ed.)). 1In contrast, the Army
in the present case conducted both written and oral discussions with
offerors in the competitive ranga.

JLA contends, however, that Corbetta is similar to the fresent
case because in both situations the successfuLl propnsal was noncon-
forming in numerous respects to mandatory RFP requirements, and the
agency nonetheless accepted the proposal, thereby wailving those require-
ments and depriving other offerors of an equal opportunity to compete
(SSRC, pp.15-17).

We note that in Corbetta, the protester's allegations and the Navy's
reports responding to them documented numerous uncertsinties, ambiguities
an.i deficiencies both in the successful proposal and in other proposals
within the competitive range. The Navy had/nOC'conﬁucted any discussions
with the offerors, but instead had proceedsd with an award, apparently
relving on a "blanket offer" in the successful prcposal. As we pointed
out in the second Corbetta decision, our/decision in the case was not
premised on the substitution of our teclinical judgment for the judgment
of the Navy's technical evaluators, Ra@her, we held that given the
facte of record, the applicable law led to a conclusion that the Navy
had failed to conduct required iiscursions, and that the award was
therefore impropar.

In contrast, the present case involves the protaster's challenge
to the technical judgments of the Army's evaluators in circumstances
where the Army conducted discussions with the offerors, to the extent
it believed necessary. The Army's reports deny the proteater's con-
tentions that the successful proposal was nonconforming in numerous
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respects to the RFP requirements., For reasons already discusssed
in detail, we do not find the protester has shown that the Army's
judgments clearly lacked a reasonable basis,

JILA furcher contends that 'the revised and increased price
allowed proposer 101" is similar to Corbetta, where the Navy improp-~
erly accepted a late price modification which incrcased the
successful offeror's price (SSRC, p.l6). The issue concerning
the correction of offeror 101's proposed price has already been
discussed. Also, the Army'a error in failing to establish a
common cutoff date for submission of best and final offers 1is treated
infra., For reasons which will be discussed, this error alone is not
sufficient reason to sustain JIA's protest.

P. Meaningful Discussions

JLA contends that the Army's negotiations with offeror 260
and offeror 101 werc mere gestures for public opinieon and were just
another vehicle for manipulacing quality points and price (P, p.9).
Also, the protester contends the record does not disclose that the
Army ever sought to resolve the many tachnical uncertainties in
offeror 101's proposal (C, p.27).

Written or oral discussions in a negotiated procurement must
be meaningful, and to this end the Government must usually furnish
information to offerors as to the areas in which their proposals
are deficient, so that the offerors are given an copportunity ta
satisfy the Government's requirements. See 51 Comp. Gen, 431 (1972).
However, the content and extent of discussions needed to satisfy the
requirement for meaningful discussions 15 a matter primarily for
determination by the contracting agency, whose judgment will not be
disturbed unless clearly without a reasonable basis. Austin
Electronics, 54 Comp. Gen. 60 (1974), 74~2 CPD 6l.

The record in the present case shows that the Army sent offeror
101 and offeror 260 lists of deficiencies in their proposals. The
list sent to offeror 101 includes 13 items (R, Tab M). The list
sent to offeror 260 includes 14 items, several of which cover more
than one area in which the proposal was found to be noncompliant
with the RFP (R, Tab K). The Army's memoranda of the discussions further
document the specific deficiencies discussed with offerors during
the negotiation sessions (R, Tabs N and C). JLA's broad, general
allegations furnish no grounds for our Office to conclude that mecan-
ingful discussions were not conducted by the Army in this case.
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Q. Submisaion of Best and Final Offers

JLA alleges that C-li was allowed more time than the other
offerors to submit its best and final offer, because the other
offerors submitted their bast and final offers by July 9, 1976,
and C-H was allowed to submit its best and final offer on July 12,

1976 (C, p.36); SRC, p.22-23).

The contracting officer states that offerors were given up
to 10 days after their negotiation sessions to submit their best
and final offers, Thus Mercury, which had 1its negotiarion gession
on June 30, 197b (R, Tab N), was given until July 9, 1976; for C-H,
the dates were July 1 and July 11, 1976, respectively (R, Tab 10).
Since July 11 was a Sunday, C~-H was instructed to submit its best
and final offer on Monday, July 12, 1976 (SR, p.34). The contracting
officer therefore denies that C~H was allowed more time than the
other offarors to submit its best and final offer,

JLA's allegations indirectly raise the only meritoricus objection
in its protest. ASPR § 3-805.3(d) (1976) requires that at the con-
clusion of discussions, a final, common cutoff date for submission
of "baeat and final" offers be established. The cutoff date must be
common to all offerors ia the competitive range, not sequential; 1t
is immaterial that offercrs are given an equal amount of time to
revise their proposals, 50 Comp. Gen. 117, 124-~125 (1970). The Army
in this case failed to comply with ASFR § 3-805,3(d}(1976).

However, JLA has not alleged or shown any prejudice to the
offeror with which it was associated, Mercury, by reason of the Army's
failure to comply with the regulation. See 52 Comp. Gen. 161, 166
(1972); contrast S0 Comp. Gen. 1 (1970). As already notad, Mercury
has not protested or joined in JLA's protest; also, Mercury was rated
sixth in the evaluation. In these circumstances, we do not believa
the departure from ASPR is sufficiently serious to warrant a recom-
mendation for corrective action by our Office with respect to the
avard. However, by latter of today we are calling this deficiency
in the procurcment to the attention of the Secretary of the Army.

V. Alleged Award of Contract Notwithstanding Pending Protest

JLA alleges that its protest was filed with our Office
(August 17, 1976) before the contract was awarded to C~-H (P, p.lS5)
and that our Bid Protest Procedures and ASPR § 2-407.8 (1976) required
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the Army to withhold an award until its protest was decided (CC, p.27).
JLA maintains, citing 50 Comp. Ger.. 357 (1970), that no contract is
formed if a protest is filed prion to the "acceptance" of a contract
by the contractor (P, p.15)., In JLA's view, the contract did not

come into existence until November 17, 1976 (SSRC, p.23), vhen the
contracting officer signed the Standacd Form 23 award docuaent.

The Army's position is that its notice of award to C-lI, dated
July 30, 1976 (R, Tab T), consummated the award., In this regard, JLA
objects to the fact that it was giver no advance notice of this
purported award by the Army (C, p.19-20) and maintains that this
failure violated applicable prucurement regulations (SRC, p.l4).

The Army's July 30, 1976, notice advised C-H that its proposal
dated May 28, 1976, as modified by C-H's letter of July 9, 1976, in
the sum of $19,8239,000, was accepted. It also provided: "Acceptable
performance and payment bonds (1f required) must be furnished upon
exccution nf the formal contract. *# * * A formal contract will be
prepared and forwarded to you for execution. Ackncwledge recelpt of
this Notice of Award in the space provided below and return * # % one
copy to this office." The acknowledgement by C-H 1s signed and dated
August 2, 1976.

The RFP included language in the Standard Form 21 (December
1965) to the effect that the offeror agreed, upon written acceptance
of its offer mailed or otherwise furnished, te execute Standard
Form 23 ("Construction Contract') and to pive performance and payment
bonds. It alco included paragraph four of Standard Form 22 (OclLober
1969 edition), which notes rhat if the offeror fails to execute the
"further contractual documents' and provide the required bonds, "his
contract may be terminated for defaulc."

In our view, this language means that the agency's written
acceptance of the offer, mailed or otherwise furnished, results in
a binuing coitract. See B-176941, November 28, 1972; S. J. Groves &
Sons Company, 55 Comp. Gen. 937, 954 (1976), 76-1 CPD 205. Accordingly,
the contract came into existence when the Army's July 30, 1976, notice
was malled or otherwise furnished to C-H, and JLA's contention that
its protest preceded the award is without merit.

JLA'3s reliance on 50 Comp. Gen. 357 is misplaced, as that decision
does not deal with the effect of a protest on the award of a contract
to another party, but with the question whether the filing of a protest
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has the cffect of extending the bid acceptance period of a protester's
bid. Further, ASPR does not require advance notice of a proposed
award to unsuccessful offerors; rather, pursuant to ASPR § 3-508.3,
notice is given to the unsuccessful offerors after the award has

been made.

The protester also mainrains that 50 Comp. Gen. 357 and 45 Comp.
Cen. 417 (1966) arc precedent for ocur Office to suspend the "administrative
processing" of the contract until the protest is decided. (P, p.2).
These decisions do not so hold., Rather, w2 have consistently taken
the position that whether contract performance should be suspended
pending our Office's decision on a protest is a matter for the con-
tracting agency to decide. See, for example, 46 Comp. Gen. 53 (1966);
50 1d. 447 (1970). 1In a8 simflar vein, JLA maintains that Albano
Cleaners v, United States, 455 F.2d 556 (Ct. Cl. 1972), and 52 Comp.
Gen. 215 (1972) are authority supporting its contention that "further
consummation' of the award should have been held up (CC, p.26). We
are unable to see how these cases support the proposition advanced
by the protester.

VI, Alleped Improper Conduct by Army Officlals

As the foregoing discussion of the issues indicates, the pro-
tester in this case has vigorously asserted maladministration by the
Army of the entire procurement. Also, JLA has repeatedly alleged, in
extremely strong language, various instances of improper conduct on
the par: of the chairman of the technical and selection panels, the
contracting otficer, and other Army officials. Many of these allega-
tions have already heen touched upon in our discussion of the issues,
supra. The remainder, to the extent that they involve noacriminal
allegations wWhich our Office can consider, are an assortment of
allegations or suggestions of misrepresentations of facts by the
Army, manipulations of the procurement, favoritism towards C-H, and
blas towards the procester, many of them expressed in the form of
invective directed at various individual Army personnel.

We believe no useful purpose would be served by discussing
these allegations in derall. However, the general tenor of the
protester's contentions can be summed up through the following
statement in JLA's March 16, 1977, letter to our Office: "The
pattern of the Army's grossly negligent conduct, as evidenced by
the sheer weight of circumstances and observed fact, is of such
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questionable character that the entire procurement must be
stamped as fraudulent."

Wa disagree. Sweeping allegations of improper conduct prove
nothing. Such allegations arc to be considered not in the abstract,
but only in .elation to the particular actions taken by the agency
in the procurement, such as those discussed at length supra.

For cases where somewhat similar allegations of improper conduct
were made, but not substantiated, see Federal Leasing Inc., et al.,
S4 Comp. Gen. 872 (1975), 75-1 CPD 236; Julie Research Laboratories,
Ine., 55 Comp, Cen., supra, at 385-388. Sce also Radix II, Imnec.,
B-184913, January 22, 197G, 76-1 CPD 37. A protester or claimant
has the burden of affirmatively proving its case; we have stated that
"It must be emphaslfzed * * * that unfair or prejudicial motives will
not be attributed to individuals on the basis of inference or sup-
position." A.R.F, Products, Inc., 56 Comp. Gen. 201, 208 (1976),
76-2 CPD 541; sce also Onyx Corporation, B-187599, July 20, 1977, 77-2
CPD 37. Vhere the written record fails to clearly demonstrate alleged
unfair treatment of the protester by individual agency officials, the
protester's allegations arec properly to be regarded as mere specula-
tion. Julie Research Laboratories, Inc., supra; Sperrv Rand Corporatlon,
56 Comp. Gen. 312, 319 (1977), 77-1 CPD 77. In addition, we believe
the protester falls to understand that it may be difficult or imposslible
for 1t to establish--on the wrltten record which forms the basis for
our Office's decisions in protests--the existence of unfalr treatment
which is allegedly based upon the subjective motivations of an agency's
procurement personncl, See Envivonmental Protection Agency--request
for modification of CAO recommendation, 55 Comp..Gen. 1281, 1287-1288
(1976), 76-2 CPD 50. 1n this regard, a bid protest conference, such
as the one held at the protester's request in the present case, 1ia
not a formal hearing with sworn cestimony and examination of witnesses.
Julie Research Laboratories, Ine., supra.

For the reasons already discussed, we do not believe that che
protester's specific objections to the Army's actions in conductirg
tlie procurement establish the type of bad faith miscnnduct which 1is
alleged. We believe the protester's sweeping allegations of dishonest,
improper conduct by Army officlals arc not substantiated by evidence
and are properly to be regarded as mere speculation and conjecture.
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The protester has also suggested that Army pevsonnel may have
violated criminal statutes., (P, p.6; C, p.3). JLA has stated that
it has been in contact with the Federal Bureau of Investigation, that
it intends to seek the prosecution of severul Army officials, but
that it ir refraining from pursuing this course of action until our
Office decides the protest (SRC, pp.3-4).

In this connectlon, JLA has made certain allegations concerning
the withdrawal of a separate protest concerning this procurement. On
August 10, 1976, Ecoscience, Inc,, filcd a protest with our Office
concerning the award to C-H. Ecosclence had submitted a proposal
and vas identified as offeror 140 in the procurement. By message to
our Office dated August 30, 1976, Ecoscicnce withdrew its protest.
The message did not state any reasons for the withdrawal.

The protaster alleges that the 'cardinal reason” for the with-
drawal was a promise to Ecoscience that it would be awarded a separate
construction contract at Fort Polk, Louisiana, if it withdrew its
protest (SSRC, p.4). JLA does not state who made the alleged promise.

"n this regard, the contructing officer has stated (SSR, p.2):

"Ecoscience, in its protest, had contended
that the Government did not evaluate an Alternate
site plan which had been submitted in response
to the request for best and final offers. It
wags established by the Guvernment that the
alternate site plun submitted by Ecoscience con-
tained incorcect housing unit plans and the'
corract housing uuit plan would not f£it on the
site plan submitted. It was the Government's
position that the Ecoscience plan was unaccept-
able in tliat form, and Ecoscience was so advisad,
Ecoscience was represented by competent counsel,
and the Government is not privy to Ecoscience's
reasons for withdrawing its protest. The Savannah
District has absolutely nothing to do wvith projects
at Fort Polk, which is under the jurisdiction of
another district."

The protester states SSRC, p.4) that this response does not

come to grips with the allerations in an affidavit dated March 25,
1977, executed by Mr. Joseph J. Legat of JLA (CC, Enclosure 3). IJn
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the affidavit, Mr. Legat states, among other things, that in several
convarsations he had with a vice president of Ecoscience, the vice
president stated that '"The reason for dropping (or withdrawing)
their protest on the 750 Family Housing Units Fort Stewart project
was in order that they would receive the Fort Polk ousing Project
award, and was not that they had become aware that their dwelling
units would not fit on the Site Plan 1 % *. !

The interpretation and enforcement of the criminal laws of
the United States are functions of the Attorney General and the
Federal courts and are not matters within our Office's jurisdiction,
Libby Welding Company Ine., et al,, B-183872, October 1, 1375, 75-2
CPD 204. 1In the present case, after a thorough review of the record,
we f£ind no reason to refer any of the matters covered therein to the
Department of Justice for 1its consideration, Whether JTA wishes to
pursua these matters with the Department of Justice is for it to
decide,

VII. Alleped Untimely Army Reports

The protester has complained several times (e.g., C, p.31; SRC,
p.2; CC, pp. 27-28) that the Army has taken an excessive amount of
time to furnish its reports to our Office responding to the protest.
In view of the protester's lengthy submissions acd the nature of
the issues raised, we do not find it remarkable that the Army required

more time to prepare its reports than might be the case in most protests.

In any event, as our decision denles JLA's protes:, we do not believe
extended discussion of this prccedural issue would serve any useful
purpose,

VIII. Claim for Proposal Preparation Tosts and Damapges

JLA also claims proposal preparation costs on the basis of alleged
arbitrary treatmert of the Mercury proposal by the Army. (P, p.47-49).

Bid or proposal preparation costs may be recoverable when it is
shown that arbitrary and capricilous action by the Goverament towards
a claimant has denied the claimant falr and honest consideration of
1ts bid or proposal., See, generally, T & H Company, 54 Comp. CGen., 1021
(1975), 75-1 CPD 345,and decisions cited therein. It has been held
that the Government's failure to give fair and honest consideration
breaches an implied contract which is formed by the Government's
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solicitation of bids or proposals and the submigsion of a bid or
proposal in response to the solicitation. See University Research
Corporation - Reconslderation, B-186311, August 16, 1477, 77-2 CPD
118, In this regard, in Bell & Howell Company, 54 Comp. Gen. 937
(1975), 75-1 CPD 273, we held that the submlssion of an unsolicited
propcsal did not give rise to any obligation by the Government to
fairly and honestly consider the proposal,

In the present case, the Army's RFP solicited proposals, Howevar,
the record does not show that JLA submitted a proposal. Rather, as
indicated previously, the proposal referred to by JLA was submitted
by an offaror with which JLA was assoclated, Mercury. Mercury has
not assertad any clalm for the costs of preparing its proposal, nor
has it indicated that JLA 1s authorized to pursue a claim on 1its
behalf, In these circumstances, sSince there 1s no indication of any
implied contract between the Army and JLA, it follows that there
could be no breach of contract by the Army, and JLA's claim for pro-
posal preparation costs 1s therefore denied.

JLA also claims "damages," apparently consisting of the costs
of pursuing its protest (P, p.48). In this regard, 1L has been held
that protest costs are not coapensable. Descomp, Inc. v, Sampson,
377 F. Supp. 254 (D. Del., 1974).

IX. Couclusion
The protest is denied.

As noted supra, by letter of today we are calling to the attention
of the Secretary of the Army our conclusion that ASPR § 3-805.3(d)
(1976) was not fully complied with in this procurement, due to the
lack of a common cutoff date for best and final offers, and suggesting
that this information be brought to the attention of responsible
procurement personnel to prevent a recurrence in future procurements.

. g k’!4¢g_.,
Deputy Compt~oller General
of the United States
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