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DIGEST:

1. Notvirhstanding blanket statementr. of compliance
in bid cov:r letter, bld must be rejectea because
desceriptive data submitted with bid creates ambigulcy
axr to whether unit offered complies with specifica-
tions. Moreover, nmbiguity which appears on face
i bid may not be clarified by bidder's statemen:s
obtained after bid orening.

2. Even though sales brochure submitted with bid
stater that bidder's standard equipment 1is available
with additional capabkility at additional charge and
Government sought bilds for equipment possessing such
additional capability, firm fixed bid is construcd
as reflecting price for satisfying requirements
specified by Government.

3. Whare 1tem deseribed in successiu bid did not
satisfy overstated requirement sg2cified by Govern-
ment but met Government's actual need and protester's
bid offered an item similar to that of successful
bidder, protester was not prejudiced and contract
neced not be terminated.

Spertrrolab, Inc. (Spectrolab) protests reicction of
ity " nr n for being nonresponsive to i;vitation for
bids (iF . MNo>. NOAA 30-77 issued by the National Oceanic
and Atmosiyheric Administration, Department of Commerce
(NOAA). Spectrolchb contends its bid fully complied wicth
the IFB and that the reasons for its rejection were arbi-

trary and improper.

The IFB called for bids for the construction and
delivery of 50 normal incidence pyrheliomerers, an instru-
ment for measuring the sun's radiant encrgy as recclved
at the carth, with equatorial mounts for the Solar
Radiation Calibration TFacility of NUOAA. The solicitatior
reguired 3 sensing element as follows:
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"3.3 Secnsing Element. The sensing eclement
shall be of such 5 design so0 as to produce

the specified perfourwmance characteristices.
Proven sunsar design is required co that the
burden of proof is on the bidder, A descrip-
tion of the sensing elem~nt to be used 1in

the pyrheliometer, along with dorumented test
data bearing on the performance charact:ristics
of the eclement must be a part of the bid re-
sponsc. Faillure to furinish this information
will sause the bid to be considered nonrespon-
sive."

The cover letter to Spectrolab's bid stated that
its offer was "in stricet and full compliance with all
requiremeuts of the Invitation for Bids" and that
Appendix A to the Lid contained "documentatlon (Articles
I-I1) to substantiate the performance charzecteristics
of the sensing element." Article 1 of Appendix A stated
that "The critical performance characteristics of IFB
NOAA 30-77 are included in the National Weather Service
spacification # Al105-SP001." (NWS spcecification) The
Appendix further stated that the Swectrolab SR~75 met .
the KWE specification which pertained to a pyranometer,
an instrument fo: measuring radiation from the suy,
which used the sime sen~ing element as in the pyrhelinmeter
offered by Speic:trolab,

After bid opening NOAA tested several Spectrolab
SR-75 pyranometers received under a previous contract
and found that taeir sensors did not meet the require-
ments of this procurement. Tt informed Specctrolab of
the tests and its deteriilnation th... Spectrolab's bid
was nponresponsive. It further informed Spectrolab that
award had been made to a kigher bidder, The Eppley Labora-
tories, Ianc. (Eppley). Upon protest by Spectrolab, NOAa
determined its basis for the initial rejecction of Spectro-
lab's bid was impropcr. MHowever, NOAA informed Spectrolab
that, its bid was still considered nonresponsive because
the docunrentation furnilshed with its bid indicated that
it was offering a scensing element which did not meet the
solicitatlon's snecifications.

Spectrolab then protested teo this Office. It points
out that the initial rejectieon of its bid and award to
Fppley was made on a basis which NOAA now admits was
improper. Spectrolab contends the statement in 1ts bid
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cover lecuter asvures full compliance wirh the IFB and
removes any ambiguity, 1f any existed, which might have
arisen as a result of its statements in the Appendix of

its bid. Spectrolad asserts that NOAA should have sought
clarification f£rom Spectrolab. It further contends the
documented test d:ta submitted with its bid demonstrates
that the sensing elcment offered "is capable of providirg
the performance specified in the solicitation.” Spectrolab
gsscrts that Eppley Maite 10 statement of strict compliance
and that the 1tem offored by Eppley did not, 1. act, fully
comply with the specifications in other respect:.

While conceding -hat 1ts grounis for the initial
rajectlion of Spectrolab's vid were im, roper, NOAA insists
that other groundr exist for rejecting the Hld. 1t states

‘that Appendix A submitted by Spectrolab in addit.on t2> the

Jenmcriptive literature required in connection with the
sensing eloumen.,. gqualified the bid or rendered it so
ambiguous as to renqulre rejection. It asserts thkat
Appendix A constituted unsolicited descriptive llterature
and could not be disregarded under Federal Procvurewent
Regulations (FPR), Section 1-2.202-5(f).

NO A den'les that the critical performonce character-
istics for the pyrhelirmeter required by this IFD arve
included Zn the NWS speoecification fer a pyranometer. It
contends that the documented test dara submitted by Spectrolab
with its bLid was taken from the calibration of a pyranoumeter
rather than a pyrheliometer and establishes only the gross
sengitivity or callbration facter for the pyranometer
when compared with a similar instrument. It states the
test data was Incomplete and did not provide the overall
chatacteristics necessary to evalua*e the sensing element
at used in the pyrheliometer.

If Spectrolab's bid was not, in fact, fully rospon-
sive Lo the IFB, the fact NOAA may have initlally rejected
it upon improper grounds 1s of no censoaquence because the
interests of Spectrolab would not thereby have been preju-
diced. The responsiveness of its bid depends upon whether
Spectrolab, 1f its bid had been accepted, would have been
legally bound to supply pyrheliometers fully complying
with the specifications. 49 Comp. CGen. 289 (19269).
Descriptive data submitted with a bLid may noL be disregarded
for purposes of determyainpg bid responsiveness where it
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appears that the bidder is offering the unst described

by such data. 58 Comp. Cen. 334 (1977). In the instant
case, it 1s clear Spectrolab offered the senring eclament
described in Appendix A to its bid and it does not matterx
wvhether such data was solicited ‘8 Spentrolab contends or
unsolicited as rcharacterized by wWOAA,

The stalement in Spectrolab's bid that the asritical
periormance characteristics of this IFB "are included in
the National Weather Service speciflcation # A105-SPOO1"
is ambiguous In view of the fact that the specifications
are for two different instruments with different perfor-
mance characteristies. Neither specification refers to
the other. The fact that test data for a sensing element
reets all of the requirements for ¢ pyranometer does not
prove that it will meet more demanding requirezments of the
instant pyrheliometar. The critical perfcrmance character-
isties of the two instruments differ with regard to maxi-~
mum sensitivity, impedence, maximum wind speed and lircarity
with th2 specificatior for the pyrhe'iometer being the
more demandins. Spcecctrolab has nor contasted this fact
in 1ts rebuttal,. In our opinion, Spectrolalb did not meet
the required burden of proving that its sensor design
would produce the performance characteristics specificd
isr the pyrkelioreter. We rhink the bid was ambigrous un
its face and was properiy rejected as nonresponsive,

By itself, a “lanket statement of compliance 18 noti
sufficinni to remove an ambiguity in the bid. Internetional

Signal & Control Corp.; Stewart Warner Corporaticn,
B~185868, Mareh 16, 1976, 76-1 CPD ]180. A blanke: offer
of full cowmpliance might be submitted by a bLidder who
thoroughly understands the requirements or by a bidder who
has overlooked or misunderstoo:.. them.

Spectrolab cites 41 Comp. Gen. 620 (1962) in support
of its assertion that NOAA should have sought clarifica-
tion from itc. In that case, however, the required Iinfor-
mation supplied by the bidder indizated £ull complirnce
with the specifications. Becausc of doubts about tha
information, the agency sought clavification from suppliers
of the bidder. We held that the bidder itself was entitled
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to be hecard before its bid, which was not unresponsive on

itas face, could be rejected. That case 1s not contro’ling
here whare the ambiguity appcars in the bid as submitted.

Sne 51 Comp. Gen. 141 (1971).

Spectrolab furcher contends that Eppley's %“id was
nonresponsive because it oifered compliance with the
required temperature dependence only at an additional
charge. The specification required that the electrica.
impedance not exceed 500 ohmas over a temperature range
of -40°C tc +40°C. Eppley's hid contained o cales brochure
indicating that its pyrheliometer had & cemperature
depcndenceoof 1 percent over ambient temperature range of
~20 to +40 C, It also stated that the vurmre could be
extended "at _an additiomnal charge" withi the limits of
~-70 C to +50 ..

In our opinion the brochure only indicates thuat
normally one can expect to pay more for the extended tem-
perature vange capaiility. It quotes no price for cquip-
ment with either the standard or extended range. If, as
here, a bidder submits a f[irm fixzd bid, this normally is
the price intended for satisfying the raquircments speci-
fied by the Government. ahsent a specific contrary reserva-
tion or an allegation and proof of mistake by bidder. We
find insufficient recaron to question whether the bid price
reflected the correct charge for the Government's require-
ments 1n this regard or for concluding that the brochure
should be construed as entitling the bidder to obtain an
inereese in its bid price for the promised performance.

Finally, NOAA concedes that the pyrheliometer offered
by Eppley does not fully meet the requilrement that the
outpul: shall be linear within 1 watt per squarc meter
from 0 to 1500 watts per square meter. 1t statee that 1t
believes the specification is in error and should have
been stated as plus or minus 0.5 percent from 0O to 1500
watts per square meter in which case Eppley's unit wonld
be compliant, Moreovrr, NOAA points out that Spectrolab's
proposed units had a linearity similar to that of Eppley's
units.

I+ appears that NOAA's specification was defective
with resnect to the linearity requirement and that the
Eppley pyrheliometer mcets the actual need of the
Government, It 1s also clear that Spectrolab suffered
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no prejudice from the defective s;ccification and the
acceptance of a nonconforming item because Spectrolab's
proposed units had a lincarity similar to that of the
Eppley units and becausce its proposal was rejected for
other sufficlient reasons. Thus, we think this defect

does not merit disturbing the award at this time. A
reprocurement to speclfications corrccted to match the
lincarity now provided by the Eppley units would place form
over substance. The utilization of a deficienc specification
which nevertheless produced offers satisfying the actual
nceds of the Government does not, in the absence of preju-
dice, constitute o compelling reason to cancel 4 bolicita-
tion. 52 comp. Gen. 285 (1972). Similarly, we do not
reccmmend termination of a nearly completed contract for
urgently needed supplies.

Accordingly, this protest 1Is denied.

! .
Ucputy Comptrolle%’gf}ernl
of the United Stares






