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FILE: B- 187423 DATE: November 21, 1977

MATTER UIF:  Cowple.e Irrigation, Inc.

JIGEST:

1. Grentec's actions--in (1) procuring irrigation system by
competitive negotiation rather than formal advertising, (2)
calling for offerars to exert design effort, rather than
specifying one set wethod of irrigarion as basis f[or competi-
tion, and (3) not conducting discussions wita offeror whose
proposal had in effect been excluded from competitive range--~
are not objectionable under Economic Devalopment Administration
graut regulations or f:.ndamental principles of Federal negotilated
Trocurement,

2. Grantee's failuve to issue adequate wrj:ten sollcitation was
aeparturc from Economic Development Administration zrant regu-
lations and fundamental principles of Federal negotiated pruo-
curement, Solicization should uave given at least general
description of contemplated irrigation project, informed
offevorn of various requirements which would be imposed on
contractor, provided for common cutoff date for proposal sub-
mission, and given indication of relative ilwportance of price
versus technical factors,

This ir our decisaior. on a request by Complete Irrigation, Inc.
(CII), that we review the award of a contract by the Northern Cheyenne
Tribe'of the Northern Cheyenne Indian Reservation, Lame Deer, Montana,
a reclpient of Federal grant funds from the Econemic Develnpment
Administration (EDA), Department of Commerce. Our review is undertaken
pursuant to 40 Fed. Reg. 42406 (1975), where we stated that we would
congider nomplaints concerning contracts awarzded under Federal grants.

ZDA's grant ia the amount of. $350,C00 was for a sprinkler frriga-
tion project, including design work and the furnishing of irrigation
equipment. In conducting the procurement for this work, the grantee
was assisted by Brigham Young University personnel including a technical
assgistant associated with the University. The record indicates that
the technical assistant solicited bids or proposals fron prospective
offerors. ClI and four other concernz submitted offers. These were
evaluated in terms of their system desipns, total custs and the offerors’
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reputabllity. 7Twe offers were then selected as the most desiiable,
CII'y offer was not included. After further consiideraticn, the
Brigham Young lUniversity personncl recommended one of the two offers
to the erantee, end an avard as made in July 1976,

While CIl rvaises nevercl objections, we believe its cimplaint
involves three bLasinc points: first, the fact that there was no
advertising for cempetitive liids; second, that alttough CIT submitted
an offer and allegedly was rold its propo'¢d systcn was best, it was
nevar offered an oppcertunity for a "confercnce" ( discnss itse
pcoposal with the irrlgaiion manager: and third, that the grantee
never establishud a "set method" of irrigation as the basis for
competition among the offerors.

Paragraph 38 of EDA's Standard Termc and Condstions attached
to the grant provided that the giantee agreed t¢ comply with EDA
regr.lations, 13 C.F.R. § 301 et seq. (1976). 1n thie regard,

13 C.F.R. § 305.95 set forth procuremeat standards for the grantee
which provided in pertinent part:

"Recipients may use thei own procurement procedure
regulations which reflect epplicable State and
local law, rules, and regulat'ous, provided that
procurenients made with Federal crant funds adhere
to the following standards:

* * * * *

"(b) All ptocurement procedures shall
provide for maximum open and frea competition
to avold organizational conflicts of interest
or noncompetricive practices; and

"(e¢) Procurement procedurce shall meet
the following minimum requirements:

"(1) Av-idance of unnecessary or dupli-
catory items 1is required.

"(2) Clear and accurate description
requirements are necessary ('Brand Name-or-
Equal' may be used).
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"(3) Utilization of small busineas aud
minority owned businest sources of suppllies and
services 1is required,

"(4) Procurement coutracts shall be
appropriate for the particular procurement
and the project. The 'cost-plus-z-percentage-
of~-cost' contract shall not be used.

"(5) Formal advertising shall be raquired
unleas negotianlon, as permitted in subpaiagraph
(6) of this paragraph, 1s necessary. Tiacurements
aof $2,500 or less need not be so advertised,
Awards shall he made to the responsible bidder
whose bid is responsive to the invitation, price,
and sther factors considered. Any and all bids
may be rejected when it 18 in the grantee's
interest and such action is in accord wich
applicable law.

"(6) <Competition shall be obtained ro
the maximum extent possible. However, procure-
ments may be negotiated under the following
circumstances and if EDA gives prior approval.
Whens

"(1) There 1is a sole source procurement;
"(11) The procurement is lass than $2,500;

"(1i{) The contract is for personal or
profeasional services or the service is to
be rendered by an educational institution;

"(iv) No acceptable hids have been received
atter formal advertising; or

(v} Federal law authorizes negouviated
procurement."

Since there is no indication that the grantec followed procurement
procedur reflecting applicable State or local law, rules or regula-
tions, ous review is undertaker in terms of the grantee's compliance
with the EDA regulations and fundamental principles or norms of

Federal procurement. Copeland Systens, Inc., 55 Comp. Gen. 390 (1975),
75-2 CPD 237,
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The EDA regulations allow procurement by negotiation in lieu of
formal advertising {competitive bidding) in circumstances where Federal
law authorizes negotiated procurement. The present procuremsnt appears
to have contemplated offerors taking their own individual approaches
to designing and furnishing an irrigation system sulted to the particular
cheracteriscics of the land involved. We think this type of purchase
is one for which negotiated procurement could be authorized under
Federal law. In this regard, Federal Procurement Regulations {FPR)

§ 1-3,.210(a)(13) (1964 ed., circ., 1) authoriies negotiation whan it

is imposecible to draft for an invitation for bids adequate specifica-
tions or any uvther adequately detailed descripirion of the required
property or services. Accordingly, we do not believe the grantee's
uge of noegotiated procurement in lieu of formal advertisring can be
considered objectionable under EDA's regulations,

As for the complaint that CII naver had a conference to discuss
its offer, it is well established under Federal procurement principles
tha~ -.ritten or oral discusssions are required with those Tesponsible
offerors whose proposals are within a competitive range, price and other
factors considered. See FPR § 1-3,805-1(a, (1964 ed. amend 153). We
believe the grantee in the present case in effect determined that only
two of the five offers were within the competitive range. Under
Federal law, contracting agencles are accorded a reasonable range
of judgment and discretion in determining the coupetitive range;
moreover, where an offeror's initial proposal 1is properly ‘ixcluded
from the competitive range, thevre is no obligaticn to conduct discussions
with that offeror. See Comten-Comress, B-183379, June 30, 1975, 75-1
CPD 400, and decisions cited therein. In the cirvcumstances, we cannot
say there was any impropriety involved in the grantee's not conducting
discussions with CII concerning its propcsal.

Also, the fact that the grantee did not establish on: set method
of irrigation as the basis for competition is not in itseif objection-
able. Uider Federal principles of negotiated procurement, agencies
somctimes choose to describe their requirements in relatively general
ter;s and request offerors to exercise their inventiveness and ingenuity
in developing their own individual approaches to satisfying tae agencies'
needs. See, for e:ample, Magnetic Corporation of America, B-187887,
June 10, 1977, 77-1 CPD 419.

However, in this connection thers was a serious impropriety in
the procurement which involved both a failure to follow EDA repulations
and a conflict w'th fundamental principles of Federal negotiatel
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procurement. While the grantee was not required tn establisgh cne

set maethod of irrigation as the basis for competition, we believe
the EDA regulations did require that a written solicitation be issued
to prospective offerors,

As far as the record shows, no comprehensive written solicita-
tion was ever issued. While the record is not entirely clear on
this point, 1t appears that the Brigham Young Uuiversity tech-ical
assistant sent a ligt of irrigation machinery tv several concerns,
With ‘the exception of this, the remainder of the procurement was
apparently carried out informally., Several prospective offerors
were contacted by telephone and invited to inspect the site so that
they could independently design irrigation systems which would be
suited to the site conditions. After the site wvisits, offerors sub-
mitted thelr propecals. There wae no specific closing date for
receipt of proposals.

While we see nothing objectionable in allowing offerors to visit
the site, the informal procedurea described above were not an adequate
substitute for a written solicitation. 13 C.F.R. § 305.95{b), supra,
required "maximum npen and free competition,' and 13 C.F.R. § 305.95(c)(2)
called for "clear aand accurate description requirements. " While, as
already noted, the grantee was nut obligated to prescribe a "set method"
cf itrigation, it ahould at # minimum have issued a written sclicitation
giving at least a general description of what was involved in the con-
templated project. 4 written solicitation was alsc necessary to convey
to offerors various requirements whjch would be imposed on them, if
awarded the contract, by virtue of the grant's standard terms and
conditions—~for example, requirement; for certain recordkee)ring and
access by the Federal Government to the contractor's records. Also,

a written solicitation should have provided a common cutoff dute for
the asubmission of proposals. Finally, one of the fundamental norms
of Federal negontiated procurement is that a solicitaticn give some
reaaonably clear indication of the relative importance which the
purchase; atLaches to price versus technical factors in making an
award determination—-i. e,, whether the procurement is intended to
achieve a minimum technical standard at lcwest cost, or whether cost
is secondary to technical quality.

Due teo the lack of an adequate written snlicitation in the
pPresent case, in our view the procurement procedures were not proper
under EDA regulations and fundamantal principles of Federal negotiated
procurement. While recommending corrective action wiih respect to the
award would not be practicable at this late stage in the procurement,
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by 'letter of today to the Secretary of Comherce we are suggesting
that our conclusion in this regard be brought tc the attention of
cognizant EDA grant personnel with a view towards attempting to
prevent a recurrence of this situation in future procurements under
EDA grants,

k]
Deputy Comptrollexr (§era e .
of the United States
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CUMPTROLLEA GCENERAL OF THE UNITED STATES
WABHINGTON, DG, i

B-187423 November 21, 1977

The Honorable Juanita Kreps
T™e Secretary of Commerce

Dear Madame Secrctary:

_ Enclosed 18 a copy of our decision of today in the matter of
complete Irrigation, Inc., in which we review a complaint cnncern-
ing the award of a contract under a grant by the Economic Development
Aduiniastration (EDA).

For the reasons indicated in the decision, we helieve the
srocurenent procedures followed by the grantee were not proper, due
to the lack of an adequate written solicitation. We suggest that this
information be brought to the attentilon of cognizant EDA personnel
with a view towards attempting to prevent a recurzence of this situa-
tion in future procurements under EDA grants.

Sincerely yours,

Deputy Coﬁzsa% &ZnZ?a?r .

of the United Stotes

Enclosure






