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MATTER OF: Janice Levy - Arbitration Award of
Retroactive Promotion and Backpay

DIGEST: 1, Where promotion of employee in career
ladder position was delayed hecause
original promotion rejuest submitted
by supervisor was lost in mails, agency
may not comply with arbitration award
of retroactive promotion and backpay.
Original premotion requast was Jost
prior to approval of promotion by
authorized official and hence the delay
in processing does not constitute such
administrative error as will support
retroactive promotion, Further, em-
ployee had no vested right to promo-
tion effective the sume date as other
employees i same career ladder
program.

2, Award of retroactive pro.nction and
backpay may not be sustained based
on arbitrator's finding that employee
would have been promoted Marzh 28
bui for loss of promotion request and
] that such loss constituted violation of
i collective bargaining agreement pro-
vision incorporating principle of equal
pay for equal work, Retroactive pro-
motion is appropriate where delay or
failiire to promote violates nondis-
cretionary agency regulation, policy
1 or collective birgaining agreement
provision, or a right granted by staturte,
Arbitrator did not and, in fact, could
not, find that nrinciple of equal pay “or
equal work roandates career ladder
promoticn at a specific date,

A ey

The Department of Health, Education, and Welfarc (HEVW) has
requested a decision concerning its authority to implement an ar-
bitration award of retroactive promotion and backpay to Ms., Janice .
Levy., The award was granted by the arbitrator as a remedy for
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HEW's failure to process Ms, Levy's promotion simultaneously
with the promotions of other similarly situated career ladder
employces. The Department believes that cur decisions do not
permit it to comply with the award,

The facts are not in dispute and may be summarized as follows.
Janice Levy is a Claims Representative in the Social Security Ad-
ministration (SSA). Shc was hired at grade GS-5 and, upon 1 year's
satisfactory service, was promoted to GS-17, effective March 16,
1975. She became eligible for a carzer ladder proinotion to GS-93
after 1 year of service irn the lower grade. Promotion requests
were initiated by the District Manager for a group of eligible em-
ployees in the Brooklyn Office of the SSA, including Ms. Levy.
Those requests were forwarded in a common envelope to the
New York Regional Personnel Officer of HEW, tcgether with the
supervisor's recommendation that the promotions be made effec-
tive March 28, 1976. All of the gricvaut's eligible coworkers
were promotcd on March 28, 19768, However, for reasons that
remain unexplained, the promotion request made on Ms, Levy's
pzhalf apparently never reached the Regional Personnel Officer
who was authorized to approve promotion actions. As a result,
Ms. Levy was not promoted along with the other employees on
March 28, 19%6. When the errer was discovered, the District
Manager, on May 7, resubmitted the promotion request, recom-
mending that her promction be made rctroactive to March 28,
1976. The Regional Personnel Officer approved Ms. Levy's
promotioin effective May 9, 1976, but declined to make it retro-
active on ti-e ground that he had no authority to do so.

Ms. Levy filed a grievance as a result of the refusal to
promote her on a retroactive basis. The matter was ultimately
submitted to arbitration under the agency’s labor-management
agreement., On December 21, 1976, Eva Robins, the arbitrator,
awarded Ms, Levy a promotion retioactive to March 28, 1976,
together with backpay from that date through May 8, 1976. The
award was predicated on the arbitrator's finding that the employer
viclated the following nrovisior at Article XXV, Section 12 of the
the General Agreement Between the Bureau of District Office Op-
erations, SSA, New York Repgion, and the New York-New Jersey
Council of District Office Locals of \hie American IFederation of
Governmeat Employees, AFL-CIO;
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""The E:ployer and the Union agree to the
principle of equal pry for substantially equal
work as well as providing distinctions in pay that
are consistent with distinctions in work &nd work
performance. "

In awarding a retroactive prcmotion with backpay, the arbi-
trator considered the Comptroller General's holding in B-1800486,
April 11, 1974, that where an original promotion request was lost
in the mails the employee could not be promoted retroactively
inasmuch as the loss occurrad prior to approval by the particular
official having delegated authority to approve promecetions, That
decision summarizes pertinent rulings with respect to retroactivity
of proinoticns as follows:

"% % * In canres involving approval of retroactive
promo.irnns on the ground of administrative or
clerical error it is necessary that the official
having delegated authority to approve the pro-
rmotion has done so, If subsequent to such
approval formal action to effect the promotion
is not taken on a timely basis as intended by the
approving officer consideration mnay be given to
authorizing a retroactive effective date, Hcw-
ever, when, as in this vase, the delay or 'error!’
occurred priov to approval by such responsible
official the intent of the agerncy tc promote has
not been established and there is no basis for
holding that & properly approved promotion was
delayed due to an administrative or clerical
error, # * %"

The arbitrator distinguished the situation wddressed in B-1800486,
supra, based first on the fact that Ms. Levy's promotion was part
o% & carecr ladder program, and based secondly on the fact that
loss of the initial promeotion request haé been established by clear
and compelling evidence:

"It was acknowledged at the hearing that
there is no question whatever abou’ Ms, Levy's
performance and eligibility for promotion as a
carcer ladder promotion, It was stipulated that,
but for tie error, Ms. Levy would have had the
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promotional increase as of March 28, 1u76. It
appears to tire Arbitrator to be cold comfort to
the gricvant that retroactivity was requested by
the opcrating munagement but declined cnly b2 -
cause Regional Personnel Management had no
record of receipt of the original form prepared
and approved by that same operating manageament,
Where, as here, it is clear that this was not an
optional promotion but was a part of a career
ladder program in whizh Yoy colleagues as well
as Ms., Levy were to be promoted as of a date
certain, the improper retroactivity which the
civil service and conptrolleiy general rules
appears to be aimed at proenting would not -
seem to have the same churacteristics., In the
opinion of this Arbitrator. a lasling itequity
results from the applica‘ion of the no-retroactivity
pr.vision in exactly the same manncr for career
ladder promotions as for other prornotions which
miZht require the added protections, There does
not apeer to be any doubt that the interpretation
given by thie Employer constitutes a continuing
violation of Article XXV, Section 12 of the
agreement. "

The arbitrator stated that she believed this grievance to be dis-
tinguishable from the Compiroller General's decision in B-180046,
supra, not only because of the difference in the kind of promotion
nvolved, but for other reasons as well, The arbitrator's opinion
continued as follows:

"# % ¥ There is here clear and compelling
evidence of clerical or administrative error,
Ms. Levy had inquired in advance about her
promotion, was Lola it was in process. The
Assistant Distiict Manager testified to its prep-
aration and its transmittal as required. The per-
form=aice appraisal supporting statements are
glowing, and contain no negutive comment, As a
carcer ladder promotion, there can be no douht
that Ms., Levy would have received the promotiorn
as of March .8, 1976 but for the administrative
error. It was stipulated at the hearing that error
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occurred. There i{s no basis upon which one can
cdecide which of two conjectures is valic'; but eithuer
the original Forrn 52 was lost befor2 it reached tha2
Regional Personnel Office, or it was lout after it
reached that office and before it wos acted vua there.

“Finally, it should be noted that ‘he Arbitrator
reads the Comptroller Genersl's decision submitted
as Employer Exhibit 4 [B-180046, April 11, 1974]
as indicating that some retroactive correction is
permissible, Thus, in discussing the general 'rule’,
the decision status that where a personnel action was
not effected ac originally intended, the error may be
corrected i‘ctroactively to comply with the original
intent, without violating the rule prohibiting retro-
prohibiiing retroactive promotions, Subsequent
languagec appears to raise other questions as to the
time when the error occurs, but does sc on the basis
of the establishment of the inteat cf the agency. It
appears to the Arbitrator that, for the rcasons
stated above, the clear intent of the Agency to nro-
mote has been established. Whether the correction
of error must ke made by one department or another
of the agency, since tne error is found to result in
contract violation it appears to the Arbifrator, and
she so0 finds, that it must be corr.cted by the Agency."

The Social Security Administration filed a p2tition for review
and stay of the arbitration award with the Federal Labor Relatione
Council (FLRC)., In denying the petition for review and for stay
of the award, the Council specifically rejected the agency's con-
tention that the award violates the general rule prohibiting
retroaclive promotion, stating:

""The Couvncil will grant review of an arbitration
award in cases where it appears, based upon the
facts and circumstances described in the petition,
that the excepticn to the award presents grounds
that the award violates applicable law and appro-
priate regulation. In this case, however, the
Council is of the opinion that the agency's pctition
does not present facts and circumstances neces-
sary to support its exception that the arbitrator's
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award violates aprlicable law and appropriate
regulation. In this regard, the Council has pre-
viously noted that, consistent with Civil Scrvice
Commission instructions and Comptroller Gerieral
decigions, it has been established that an agency
may be required to promote a particular individual,
consistent with the IFederal Personnel Manual, and
accord that individual backpay, when a finding has
been made by an arbitrator, or other competent
authority, that such individual would definiteiy (and
in accordance with lavr, regulation and/or the
negotiated agrecment) Lave been promoted at a
particular point in time but for, among cther things,
an agency violation of its negotiated agreement.

* % * Ag noted previously the arbitrator specifically
found that the error by the agency constituted a
violation of Article XXV, section 12 of the negotiated
agrecement, Moreover, as noted by the arbitrator,
it was stipulated that, but for the error, the grievant
would have been promoted on March 28, The agency's
argument that the provision found to be vioiated, be-
cause of its lack of specificity, does not constitute
a nondiscretionary agency requirement appears to
constitute nothing more than disagreement with the
arbitrator's internretation of Article XXV, sec-
tion 12 of the parties' collective bargaining agree-
ment, In this respect, Council precedent is clear
that a challeage to an arbitrator's interpretation of
a collective bargaining agrecement is not a2 ground
upon which the Council will grant review of an
arbitration award, * % *"

The above discussion is amplified by the following footnote

suggesting that decisions of this Office have permitted retroactive
promotions under similar circumstances where promotiocn requests

had not been approved by the properly delecgated agency offizial:

"In support of its exception the agency
cites decisions of the Comptroller General pro-
hibiting retroactive promotions when the official
imving authority to approvc the premotion has not
done so. The agency alleges that in the facts and
circumstances of the instant case the official with

»
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the appropriate delegated authority was the Regional
Personnel Ofticer and that o ficial had not approved
the promotion. However, the (Council notes that in
at least two decisions the Comptroller General has
permitted retroacilive promotions in cases involving
violations of collective bargaining agr~ement provi-
sions even though the appropriate agency official
has uot approved the promoticns., 55 Comp.,

Gen, 42 (i975); B-180010, August 30, 1976, Thus
in B-18uvul0, August 30, 1876, involving a questioan
of whether an employee whor,e promotion was delayed
could be given a retroactive rnromotion, and in which
the agency involved made arguments before the
Comptroller Genceral similar to those 1nade by the
agency in the instant case, the Comptroller Gencrail
concluded that '[-}ince the arbitrator hus determined
that but for the agency's undue delay the grievant
would have bezn prorioted earlier, we would have
no objection to processing a retroactive promotion

* # % and paying the appropriate backpay. "

Regarding the FLRC, we stated in 54 Comp, Gen, 312, 317 (1374):

"k % % Whea an agency does choose to first
file an exceptior with the Council, if the Council is
unsure s to whether the arbitraticn award may
properly be implemented in accordance with the
decisions of this Office, it should either submit
the matter directly to this Office for decision or,
after ruling on any other issues involved in the
exception which involve matters not within the
jurisdiction of this Office, it should instruct the
agency involved to request a ruing from this
Office as tc the legality of implementation of
the award, "

That decision concedes the FLRC's authority to rule on questions
of the legality of implementation of an award in the first instance
while at the same time reaffirming the Comptroller General's
statutory responsibility as the final administrative authority to rule
on questions of the propriety of expenditures of appropriated funds.
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Upon an agency's request for decision or referral of ithe matter

by the FLRC, where we have found that an arbitration award violates

applicable law or regulations we have held that the award may not be
implemented, See 54 Comp. Gen, 921 (1975); 55 id, 183, 564, 1062
(1975); and 56 id, 57, 131 (1976). Althovgh in the instant case, the
FLIRC has opined that the award does not violate applicable laws

and regulations, HEW questions the correctness of that determina-
tion. Therefore, this Office will give further consideration to the
question of whether the award contravenes the rule against retro-
active promotions,

As a gencral rule a perscnne! ection may not be made retroactive
sc as to increase the right of ar employvee to compensation. Wc have

made exceptions to this rule where administrative or clerical error
(1) prevented a personnel action from being eifected as originally
intended, (2) resulted in nondiscretionary administrative regula-
tions or policies not being carried out, or (3) l.as deprived the 2mn-
ployec of a right granted by statute or regulation, See 55 Comp.
Gen, 42 (1975), 54 id. 888 (1975), and decisions cited therein,

With respect to delays or omissions in processing of promotion
requests that will be regarded a2 administrative or clerical errors
that will support retroactive promotion, applicable decisions have
drawn a distinction between those errors that occur prior to &~p-
proval of the promotion by the properly authorized official and
those that occur afier such approval but before the acts necessary
to effective promotion have been fully carried out. The rule is as
stated in B-180046, quoted above., See also 54 Comp. Gen. 539
(1974); B-183969, July 2, 1975; and B-184817, November 28, 1975,
The rationale for drawing this aistinction is that the individual with
authority to approve prometion requests also has the authority not
to approve any such request unless his exercise of disapproval
authority is otherwise constrained by statute, administrative policy
or regulation. Thus, where the delay or omission occurs before
that official has had the opportur.ity to exercise his discretion with
respect to approval or dise pproval, administrative intent to pro-
mote at any particular timc cannot Le established other than by
after-the-fact statemenis as to vhat that official states would have
been his determination, After fae authorized efficial has cxer-
cised his authority by approving the promotion requust, all that
rcmains to effectuate that promotion is a series of ministeria? 2«ts
which could be compelled by writ of mandamus, In that catego.y
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of case, administrative inlent can be ascertained with certainty and
retroactive promotion as a recmedy for failure to accomplish those
ministerial acts is eppropriate.

The arbitrator is of the opinion that the persuasiveness of the
showing of error is cne factor that militates toward an exception
to this rule. We note that in B-183969, supra, HEW itself requested
authorization to retroactively effect 300 promotions, mostly career
ladder promotions, based on a breakdown in procedures which
vesulted in a failure to process promotion requests. In most cases
of retroactive promotion requests, as in B-183969, the showing of
error is clear and certainly can be no more convincing than where
the departmenrt or agency itself concedes the error and initiates
action t ~ffect correction, Thus, we do nnt concur in the arbitra-
tor's ::*]". nce on this factor.

The other facter which the arbitrator finds distinguishes
Ms. Levy's case and permils retroactive promotion is the fact that
hers was a career ladder posivion. The arbitrator states that hers
was not an ''op’.ional promotion but part of a earcer ladder program
in which her colleagues as well as Ms, Levy were to ke pro-aoted
as of a date certain,' The drbitrator specn'ically finds that this
difference in the kind of promotlon 'has mecaning" and, from a
carciul reading of the arbitrator’s opinion, it appcars that this
perceived distinction is the touchsione for the award.

We note that the opimun does not specifically refer to uny
regulation, instruction or policy of either HEW or the SSA making
carccr lacder promotions obligatory and, ia faci, the parties'
agreement appears to confirm the nonexistence of any such require-
ment bv its reservation for further ncgotiations of the matter of
career ladder promotions. Article XXXVI, Scction 14, of the
agreement provides:

“In the event the Employer obtains authority
to negotiate the effective date of career ladder
promotions, the parties agree to negonate a
supplement to the General Agrecment, '

In the absence of any such administrative regulation, instruction,
or policy, carccr ladder promotions arc not mandatory, Sub-
chapter 4-2b(2) of chapter 335 of the Federal Personnel Manual
specifically provides that an agency may make successive carcer
ladder promoliions:

-9 -
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'"(2) Carcer ladder position. An agency may
make successive carecr promotions of an employez
until he reaches the full performance level ina
career ladder if he j¢ one of 2 group in whieh all
employees are given grade-building experience and
are promoted as they demonstrate ability to perform
at the next higher level, and if there is enough work
at the full performance level for all employees in
the gro-ip, = » #"

In B-138715, January 22, 18%0, we held that employees in such
positions have no vested right to be promoted at any specific time
and that the dates of such promotions were within the discretionary
authority of the official having promotion approval authority, The
fact that carccr ladder employees have no vested right to promotion
in the absence of a mandatory administrative regulation, instruc-
tion or policy or provision in a collective bargaining agreement
was recently reaffirmed in Matte- of Adrienne Ahearn, I3-186649,
January 3, 1977, Compare Maticer of Joscph Pomneo, B-186815,
April 23, 1977, where retroactive promotions were upheld based
on the existence of an agency polic, mandating promotion where
there had been certification that a carcer ladder employez was per-
forming at an acceptable level of competence.

Thus, we disagree with the arbitrator's conclusion that under
pertinent regulations and decisions initiation of a promotion
request without approval by the authorized official establishes
agency intent +) promotle within the context of the administrative
error rule discussed above and that thosc authorities do not apply
to carcer lada>r promotions where error is established by clear
and convincing evidence.

The FLRC, in denying the SSA's rcquest for review suggests
that there is an alternative basis upon which the arbitration award
can be upheld, As indicated by the above-quoted language from its
decision, the FLRC is of the opinion that decisions of this Office,
specifically 55 Cemp. Gen. 42 (1975), and B-180010. August 3, 1976,
permit retroactive promotion where there has been a determination
of error on the agency's part amounting to 2 violation of a negotiated
agreement and where, but for that error, the employee would have
bcen promoted on a specific date. Noting that the arbitrator speci-
{ically found that but for loss of the promotion request NMs, Levy
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would uave been promoted on March 28 and that such loss constituted
a viclation of Article XXV, Section 12, of the agreement, the F1L.RC
finds a basis for sustaining the award,

A3 indicated above, one exception to the rule prohibiting
retroactive pro.noticn is where the failure to promote constitutes
viclation of a nondiscretionary reguiation or policy. We have rerog-
nized that an age:.cy, by agreeing to 2 provision of a collective
bargaining agrcement may, as well as by its own promulgation f
regulations and instructions, limj4 its discrctiun to such a degree
that it becomes mandatory wnder certain concitions to promote
classes of employees. In both 55 Comp. Gan, 42, suprs, and
B-180010, supra, the collective bargaining agreements contained
provisions mandating nromotion of carcer ladder employecs., In
55 Comp. Gen. 42, supra, the agreement included the following
specific provision:

"All empleyees in career ladder positions
will be promotea on the first pay period after a
period of ore year or whatever lesser period may
be applicable provided the employer has certified
that the employere is capable of satisfactorily per-
forming at the next higher level.

Thea arbitrator in that case found that the Inlernal Revenue Service
had violated that provision in delaying promotinons of seven employces
for up to 2 months. In upholding the arbitration award, we statcu:

"# % *our recent decisions considering the
legality of implemuonuing binding arbitration
awards, which relate to Federal employccs
cc rered by colleclive-barsgaining agreements,
have held that the provisions of such agreements
may ccnstitute nondiscretionary agency policies
if consistent with applicable laws and rigulations,
including Executive Order 11491, as a:mnenced,
There.ore, when an arbitrator acting within
propex authority and conegistent with applicable
laws and Comptrceller General decisions, decides
that an agency has vioiated an agreement, that
such violation directly resu'ts in a loss ol pay,
and awards pbackpay tu remedy that loss, the
agency nead can lawfully implement a backpay
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award for the period during which the employee
would have received the pay but for the violation,
so long as as the reievant provisiqn is properly

v el

includable in the agreement, # = =

There, retroaclive promotions were properly awarded based upon
the arbitrator's finding that the delays in the promotions violeti~d a
nondiscretionary agency policy. See also 534 Comp. Gen. 888 (1975).
In B-180010, supra, the award of retroactive promotion was partially
upheld based on the arbitrator's finding that the agency had vioiated
the nondiscretionary policy to which it had subseribed in the col-
lective bargaining agreement mandating, rather than permitting,
promotion of certain career ladder employees when they had met

the qualilications of the position, demonstrated ability to perform

at the higher level and provided there was enough work at the full
performance level for all employees in the career ladder group.
Thus, not every violation of a collective bargaining agreement

will support the award of a retroactive promotion, but only violation
of a nondiscretionary agency policy. See 55 Comp, Gen. 427 (1975),
and 54 Comp. Gen. 403 (1974),

The FLRC suggesnts that the arbitrator's finding that SSA
violated Article XXV, Section 12, of the agreem~nt amounts to a
finding of violation of such a mandatory agency requirement. Having
reviewed the arbitrator's opinion we are unable to find that she
specifically construed Article XXV, Seclion 12, as mandaling pro-
metion of carcer ladder employees at any specific time, Rather,
she appcars to have concluded that the incquity that wouald result
from failure to retroactively promote the employee violates the
general concept of cqual pay for equal work as incorporated in the
agrecemeni. Morcover, w2 do not believe that the arbitrator could
specifically find that the language of that seclion constitutes a non-
discretionary agency policy mandating promotion of career ladder
employces within any specific timeframe,

In interpreting the language of a collective barganing agree-
ment, the arbitrator is bound by applicable laws and regulations.
Where a particular provision does nothing more than incorporate
controlling laws and regulations into the agreement, the arbitrator
is not frec to disrcgard administrative and judicial construction
of such provision and the obligation of this Office to determine
whether the agreement, as construed by the arbitrator, violates
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applicable laws and regulations extends to a consideration of
thc arbitrator's interpretation of such specific provision.

f The language of Article XXV, Section 12, in substance, is
' merely a restatement of the following provision of the Classifica-
i tion Act as codifiede 5 U,.S.C, § 5101 (1970):

"'§ 5101. Purpose

’ "It is the purpose of this chapter to provide
‘ a plan for classification of positions whe.eby--

'""(1) in determining the rate of basic
pay which an employee will receive--

‘ '"(A) the principle of equal pay
| . for substantially cqual work will be
' followed; and

'"(B) variations in rates of basic
pay paid to different employees will be in
proportion to subsiantial differencec in
the difficulty, responsibility, and qualifi-
cation requirements of the work performed
and to the contributions of employees to
efficiency and economy in the service* * %, '

That language sets ferth a basic precept of the position classifi-
cation system established in 1949, Odian v, United Slates, 203 Ct.
| Cl. 321 {(1973). Even with respect to classification actions, the

argument has becn judicially rejected that the principle of cqual pay

for equal work mandates the upgrading of positions at any specific
date, Brech v, United States Immigration and Naturalization Service,
362 I, Supp, 914 [1972), much less thal it permils payment of backpay
as a remedy for failures to timely reclassify, Hancke v. Secretar
of Hecalth, Education and Welfare, 533 F. 2d 1291 {1976).” The fact
that subrtantially similar language is incorporated into a collective
bargaining agreement does not, in our opinion, give the arbitrator
authority to now find that language of a law that has been in exis-
tence since 1949 mandates carecr ladder promotions, given the
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above court decisions and the fact that decisions of this Office
postdating 1949 he ve repeatedly held that employees, and in
particular career ladder cmployees, have no vested right to
promodtion.

Accordingly, we hold that HEW ..ay nw. comply with the
arbitrator's award of retroactive pi1 »motivn . ' backpay to

Ms. Levy.

poputy” Comnptroller General
of the United States
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