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sdminiztrutive sheuid
be myda a0 o whother the snlistmont
is wald, =sidakle, or vaiid,

5. Const™wctive enlistments may arise
for a8 of anld allowan:es

g !y whea individunie "othorwiee
qwalifl to salint enter upsint andt
v redder service o ths srmed

forces the Goversmaent accepls
ruck sorvicss withowt reservatisa, A
ricEiiper sarving mder a comastrective
calistmant s regirdod as belng fn c
da enlinted s'wtun aml ow'itled to
pay allvwnnacei\,

e ariss for ol H:.b::;:ld
to ® purpsss of pa -
muﬂuuhﬂmw'zem
Wyhn:lfﬂoht wee the Hdatus
af & smemober of the arn'ad forces con-
cotls his disability and sulists ami after
remeoval of the dianility the lmlividuni
romajns in the service and w

risrms duties ami such weik 18 accepted
g;ﬂu Ceovermmont wihowt 1 sservation.

This action is 4 ree to 1 letter Iroex the Aspistant Secretary
of Defense (Comptrolior) dated June 37, 19TV, which requests a

deciaion on questions presented by D it of Defonse Military
Pay and Allowance Comxaittes Astion 537 concerning the effect of
decisions by the United Jmtes Court of MIH A (USCMA) ia
the caser of Ucitad V. HWC.M. (TS, wmd
United Staied v, 788 (1074), om the emtitiemant of
PETHOBS Lo MIMIETY wni allowances.

The basic tosne prosented in whather & haldiag by & military conzi
that it has o jurvidictioa over an individeal becamse of the Covern-
i ‘;um b o rogﬁ:u rﬂuﬂo’: of
binding for ve pirpotes, thes, te
pay and allowances and relcase of the individual frem service.
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snce the existance
produced by
Appeals

ction o ceavict the
guiity should be st aside.

it

rosuling eniisi actst is veud C3 conirary o public policy
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Ths first casstion pressnted is: "\. Dwes a decision made in
accordance with the Usilerm Cede of Military Justice (UCMJ), 10 U. 5. C.
808 ot (970), and based sn tha heldings of the Court of Milita

A ; R the cases of uusv.wmmsmso MR
muu.u%%#ﬂﬂh A M2, 4 CMR 758
0974), that s veilVEAE 008 not sbjoct the enlisice to

the jurisdictioc of the UCMJ, vold the vt 8L & basis

We are of the opinien that a decisbun by the USCMA floading an iodi-
vidwal's salistment ia the service void for th? purpose of court-martial
Jurisijction dues not wid the semiistment for the purposss
of determining the eniitiemont to pay and ailowances,

-3~




E-~-1809468

Milita.'y courts do nat functioa to decvide advainistrwuiive Lavas,

Herrod v. C A 42 C.M.R, 176 0379). Miiltury
Conrts ureﬁaﬁ%dhﬂ- thelr fuvction is primacliy
to adjmdicate criminn) of miitMary hw, st to decide

administra‘ive questions such a2 whether a viould be dis-
chargad from the service, excepl as prtd’muthn
a court-martial coavictios,

Althongk the fncts wikich nmvvullﬂvﬂﬂ'lm
status are the samme for ad/ninist ars for
WWJMW.vUﬁu“ lnan
instancen whers the Govermmeat fnils t m‘mﬂm

the comrt it must be coucladed that the hum.hhﬁ.
have military status. 7%is would De the ease if the Governic.wat ia
posecuting the cass befave the count fulls to hring lnte avidenoe
otheswiss availahie facts which weuld show that the tilvidiual was

. tl-'-W 43=-44 (W)
mm-nmm‘%l-&- thet (t does hn

{: cuel-hc for lﬂ Mw h&ﬁ'ﬂ- L% nnm.

mndmmuﬂumu pov is mot conclunive as
o a pereon’s gtuine \ adraisistrative
mhuuwhmrhowhm-dmmm“—m-

trative msttors ouch s drierviining waler wiwi conlitions & memshes
shouid be released ars withia the brrad and comprehensive

A o::u":'u dmﬂ i ceourt that .:rm
ec a ¢ mijtery court acks
mrthwldhlhumﬁcam hao met A vaid
onlistmsot, while conclusive on the iagwe of court jurigdic-
tion, does not sumnant to 8 ssrvice review of the recerd af the indi-
vidual to Jetermine the statun of that peroen for siministraiive
purposss, and for entitiemaent to puy assd allswances,

The asawer (10 questica mamber one, thersiore, is in the negative.

'%!

Question Two
The second question presented iu: "3, Utlua-w-r o quastion
Jambar 1, is in the ssgative, must, or mne mlﬂlll
trative anthority docide the isswe of tho
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them; It Denid he a
trative determiant Thms, where the miMary court as ia

svidoncs all relrvolt facio and has bad & full an th» validity

ol aa selistmen’ in esver to decide the isons, an sdminis-~
trative upon review of the court's record ia all likelivood would
find it ot i suppert a similsr determiinetion for adwinistrative

PErpOS s,
Therefore, the second question is answered in the affirmative.

Suestion Thres

The third questiona ented iz: "N, If tho anawer to questior
msaber 3, s in the ve, and the appropriats administrative
2 detormines that ths defoct in the ealistment cos-
traet mm--:zmmbrw 78 other than
subjecting the enlistes to the jurissiction of the UCMJ, may the
Service or th> slistes, as a priate, waive the defact which
rendsrs the snlimtment aud altirm the calistmant 0 as to
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confer the enlistss with QF'WMM&D
nltlﬂt"?'l. Unmitnd Sates Cede, from the beginning of the -
mant

Among the problems considersd jn 54 Comp. Co. 381, woc the
pay and allowasnce conssguences ariaing frem regeircd admintvire -
tive doterminations as (0 Whsther an enlistmcont somtruct wvas vold
or marsly voidable at the sption of the Geversment. We stated
therzin, taat once an dminisirative determination (s mods aa t0 &
fraudulent salstmant, if the comtract 15 Souwnd to be weidabls, the
fraw! shouki s waived or the individeml shoukd ke premptly roleased
from military centzel. I cunastance with the .
yaragraph 10401 of the Degartment of Dofende Military Pay and Allow-
aunces Extitlements Mamsl (DOD PM) statss that, hr:*p-ud’m
and allowances, when an ealistmant i detarmined W by ey,
voidable, the Govertmment may void the canfTact or waive tha %
and allow it to stand.

Tablc 1-4~] of the DODPM, Ruls 3, sictes tha® sace a rissisiea
to walve the frawd has besn made then pny and allowances continne
with no loss of wages for the poriod, the calistment beling an valid
as that of any other maraber,

Accordiagly, for purposes of pay amd allowances under titie 37
0i the United States Code, when the Governcawt beotosmss sognianat
of a frizivlent salistmint and the apprepriste sdmainistyative hody
decidos ic waive the frawd, the waiver ncts as a ratiiention of the
h:livk'tul"s wﬁm& mﬂllm hukb 0 the oviginn) date of
emtry conferring wpoa the r purposes, d¢ jure
nizmber statas for the daratioa of the a)

A similar conclusion .50 appears warranted whsa the voidable
character of the frand places the option 0 waive (ke framd upen the
individunl whese salisttuent has boon found 4 be fraominiest. In
those casos where the frand or defect ia the enlistment Fesults fremm
memlcuﬂwmmww
reliod, and o decision is made that the enlistmant is and
not void, it would appesr consistent with ewr discusaien abeve
permit the anlintes to waive the defect in the snlistment 5o as
confer upoa the individua! de jurc member status for -’
awi allowuncss, such status r hack to the date of origlaal
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Secasion Five

The fifth question prszewted is: "5, If the asowwr » quention
momber L. is in the negativc and i is deterniined parsusnt te & pre-~
cedure suggestad by question sumber 2, that the sunbistment is vedd
for all parposes, mMay s consiructive ealistmnent orise or
wnm-wmmmmu.uhmcu-dm.
ﬁ:ﬁ:‘l"? Il us, wader what circumstanses amd fremm \wwhat patnt in

2

Our Office has recognized constructive ealistoienty for
of pay sad sllowances whers pevsens “stherwise qualifled” to enlint,
cotor wpon amd rendur military service aid the Goveramnait accopis
such saorvices withowt zessrvation, Sgch osastrective onlistsents
may be regardad as de enlistasnts, BSee 33 Comp, Con, M,
*“& 28 comapare £8 Comp. Gen. 548 (673).

sver, & dudivite distinction mast be drawa betwesn porsens
“otherwise quulified™ to sulist and these whe enter military servise
by franuduliant moans amd thas whose mlistments a:» vabd ar voldable.
We have stated that & perven wha snitsts ia the military whi
a ation does %ot by remaial g in the service ratily po-
ported comtract of salistavest; owever, it
actof%mca-!mdv:pyldm
=amnoval of the un-uun-g‘ ot of o enlistment,
E:ﬁa!l 33 F, 76 (Mh Cly, 191071 M Commp. Gum 3 OTL)

%acﬂ@ﬂmmu;u:-uﬂ:uwﬂ:‘m-
strective snlistiment is present in a given case
Mtuh'muamnuboﬂuhrthom':udhﬂw
qumalifiad to be a xaemaber of the armed forcea, aftar removal of the
disqum it factor (34 Comp, Gen, 178, Jo o, WhO is other-
wisec g od tc hecome 2 memmber of the forces it due o
some ‘rrogularity ia procedues is net tschnically a menber,

(45 Comp. Gen. 38), veimtarily accepts the betefits and apsense

tha oblgations of ne in the armod facces without
from ths Goverament, Ses Y
Bowi Toxa, TP e Co T XK,
[ compars Usitod States v. King, 38 C.M.R, Gedd).
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Appitcation of the reies discussed abeve 0 the circumstances
“wmﬂyu‘hahupubnﬂnunm
snlishments the ollowing resulta,

fmilistments which are miministratively determinad to be abao-
hutely vaid bestmsv st the time the Lndividuul salinted and at the
time the gafost is discevared the individual s wader & legal disabdlity
wirich remdorn rim withowt the legal capaity to acquire military
stes, asither the Goverment nor the Lndividual being capakis of
wai ths defect, conld net beceme congtructively ealistod since
the whe salisted still sulfers the dianbility which originaliy
mﬂﬂ-“ﬂt‘h requisite status in the armed
Sew m U. 8. i47, 183-183 (1800); Hav.
9’“" AT 84 Comp, Gen. 301 (7T .
exmmnple, in eur riew a constyuctive salistmont ovuld ast arizs
whore an Lndtvideenl salists bolow the minimmsm statuteory age asd

provide szrvices to the
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A case arines in which the member's entitlement
is contingent & conptructive : alistment, we

RI F.RE‘LLm

- DOPty Comptraller General |
of the United States '
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