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DECISION

O THE UNITED STATES
WaBKFINGTORKNR, O.C. 20848
FILE: B-189544 DATE:I Osteber 25, 1977
MATTER OF: 8. J. Groves & Sons Company .
DIGEST:

1. Worksheeta and other informstion submitted by bidder to
agency in support of bid correction will be cons'dered by
GAO notwithstanding that same information has not been
furnished proteater.

2. Where mista.ke in bid was mleged prior to award and
bidder presented clear and convincing evidence of mistake
and of bid actually inteided, and bid as corrected remains
low by substantial amount, GAO will not disturb administra-~
tive determination to allow correction.

3. Fact that portions cf bid may be unbalancéd does not disturb
contracting officer's determination that clear and convincing
evidence of mistake and interided bid exists as to other

portions of bid.

Se J. Groves & bO!‘lB Company (Groves) protests the correc-
tion of the low' b;d of B% Consitructors (B% under Invitation for
Bids (IFB) No. 'DC-7270 issued by the Bureau of Reclamation,
United States Denartment of the Interior (Interior), for the con-
structicn of o section of the Tehama-Cclusa Canal at its Central
Valiey PrOJect, California.

On April 19, 1977 Interior opened ‘the six bids which had
been submitted in response to the subject IFB. -B \submitted
the low bid of $18, 870, 693, Groves submitted the next iow bid
of $22 822,322, The Lzovernment estimate for the work was
$25, 149, 730. | Owing to\the disparity between the low bid’ ‘and the
next low bid and’ Government estimate, B4 was contacted by the
contracting'officer on April 29, 1977, and requested to verify
its bid ‘price. By mailgram dated May 4, 1077, B% advised
that it erred in its lump-sum subtotal bid of $1, 740, 000 for
Items 60 through 83 of the IFB: On May 6, 1977, B furnished
detailed in.formation which indicated that in entering its lump-
sum bid for Items 60-83 (furnishing and laying pipe) it had
failed to enter the direct costs for the siphons (Items 79-83)
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on the btd summary shést, thereby underestimatlng its bid b,/
$1, 876,690, By telegram dated July 3, 1977, Groves protested
to this Office against correctionr on the grounds that B4 did not
make any mistake in its t1d and that in the event, of a mistake
by B4, it has not been shown by clear and convincing:evidence
what the intended bid would have been, On July 15, 1977, award
was made to B% in order to assure timely completion of the

project.

The protester raises a numher of objections to Interior'e
actions in this case. Initizlly it objecis to the award being made
while its proteet was pending. It contends that although bids
were due ‘o expire on July 18, Interior should have asked for
bid extensicns. rather than proceed with an award to B". Groves
also objects to the fact that Interior has réfused it access to the
worksheets and related documents furnished by B" in support ot
its claim of bid mistake., It urges that our ‘Office should either
rule in favor of permitting access or, alternatively, draw an
adverse inference as to the integrity and evidentiary weight of
these worksheets anu documents,

With regard to Intzrior's decision to make award immmediately
to BY, our Bid Protest Prccedures, 4 CFR Part 20 (1977) provide

in pertinent part:

"'§ 20. 4 Withholding or Award; Ylhen a protesit
has been filed before award the agency will
not make an award prior to resolution of the
protest except as provided in applicable pro-
curement regulations.’

The record contains the findings and determinatione by the agency
as required by Federal Procurement Regulations (FPR) 1--2, 407~
8(b)(4) (amend 68). In the instunt case the record indicates that
award on July 15 was necessary ‘to prevent the B bid from
expiring and to assuré timely completion ‘of the instant project.
Groves, however, questions whether it was necessary to have
made award in the face of its pending protést. It suggests that
the award was made solely to prevent B4's low bid from expiring
and not because of atly urgency. Moreover. .1t questions whether
telephonic notice of the award to our agsociate General Counsel
(followed 10 days thereafter by written notice) complies with the
notice requirement of our Bid Pro vst Procedures,

In this regard we have held tha\t award of a coniract while a
protest is pending is not improper, so long as it is determined
that prompt award will be advantageous to the Government #nd
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‘GAO i.fSnoti'ied b) the agency of its intent to make the award,

Pricé\Waterhouse & Co,, B-186779,. November 15, 1978. 76-2
TPD 412, Further, we ﬁave held'tha’ the a - reqlirement

Is met'if our Office is. notified, See Price ,Waterhouse. supra,
Therefore. we sec nothing improper With the 2gency’s prov g
our Ass.ciate General Counsel with telephonic notice of the
award followed by formal written notification. Nor do we find
any impropri: sties in the agency's determination that prompt
award was necessary for the reasons ciied in its findings and

determination.

s
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. In order to permit correotipn of an err 3r in bid prior to
award a bidder must ubmit "elear and coiivineing evidence"
{1)' thet a mistake uayjmade 1(2) the nature of the mistake; .and
43) the bid price actially intended, 53 Corap. Gen. 232 (1973),
These requirements for the corvection of a bid are found in
FPR § 1-4,.406- 3(?) (amend 165), which states that:

"a determinatmn haJ be mmade permitting the

biddér to correct iis bid where the bidder

requests permiss on £6'do 's0 and ¢iear and con-

vincing. evidence tstablishes both the existeénce

of a mistake and fhe bid actually intended * * *,

If the evidence is clear and convincing only as to

the mistake, but, not as to the intended bid, a

determination pe mitting the bidder to withdraw

his bid may be made. "

At the outset we note that by lertor of July 20. 1977 Groves
sought access from our Office under the Fre \don‘. of Iniormatlon
Act. 5U.S.C, § 552, to workshoets and related: documents
furnished by B%to Ix\l:erior in support of its mistake in bid claim,
whic¢h in turn were furmshed to us in connection wlth this protest.
By )étter dated July 28, 1977, we arjwsed the protenter that
release of these documernts should be sought from Intexior. as
that agency and not GAOQ has the primsry interest’in sur'h docu-
ments, Thereafter, we ‘were advised by lile protester that pending
its Freedom of. [nformation Act request to Interior our Office
shoun.d nevertheless decide the merits of its protest,. However,
Groves argues that our Office should not give full weight to those
portions of the record and the worksheets which it has not been

permitted to ins pect.

We have often ‘taken the posltion thet documents. which are
not furnished {5 the protester because théy contain ii"formation
considerctd by the agency to be proprietary will be considered
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and accorded full weight by our Office in’ dccidlng a bid protest,
Techplan Corporation, B+«180795, September 16, 1874, 74~2 CPD
180, Enlcare ﬁeaItFx Services, Inc. ;" B-180262, B-180305. April 3,
1974 74-I CPD I'16. In fact, we have in the past considerad

worksheets not provided the protester in a case concerning a bid
correction, See B-174608, May 9, 1872, In accordance with
our policy in such matters we will consider and accord full
weight to all materials contained in the record notwithstanding the

fact that surme of these materiala may not have been released to
Groves.

Interior allowed correctic‘}n in this case on the following basis:

""On page {j of 8 pagel\of the original Bid Summary
Sheet, thére are no prices entered for the elphone.
Bchedule items 79 through 83, for labor, equipment
and materials,; There is a note that the siphon costs
were to be ddded by RB (Robert Brosamer), On the
xerox copy of this page, the labor. rental equipment,
material, and total direct costs have beei;-entered
in red. '1‘119 total dirt.ct cost of the siphons is snown
as being $1, 826}'690, B4 Constructors planiied nn

wucting the eiphone using its own crews, On
r_'-. - 3id.Estimate Workslieet for the siphons, schedule

is 79 through '83 it'shows the total labor costs .

ed o $46, 64 per cubic yard at $589, 781; equipment
...nt at $16, 89 per cubib yard for a total of $213 '660;
and permanent materials at $25, 60 per ‘cubic, yard for
a total of $323, 714. B% Constructors then converted
these unit per cubic yard prices to unit per linear
foot prices, These unit prices were computed to be
$172:per lineur foot for labor costs; $62 per linear
foot, for equipment_.vent; and $95 per linear foot for
permanent materials. The coets of these three items
based; on the number of linear feet stated for the.
schedule items are $686, 520; 211, 420, and 323, 950 for
a total cost of §1,121, 890, To thic amount, B" Con-
structors added the cost of robar under the column
heading Subcontract', “It estimaled the total cost of
rebai‘to be $704 800 and added. this amount to the
$1,12]1, 890 and obtained its total lump stun price of
$1, 826 690 for the siphons. There. is no evidence
that shows the prices for the siphons, schedule items
79 through 83 were entered into the Bid Summary Sheet.
Also, there is no evidence to show that the prices for
the siphons had been ¢nter2d on any other worksheets
or into the bid.
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"As turther evidence to support B4 Constructora'
contention that {t thought the price of:the siphong .
was in the bese numbers entered opposite the
word 'START! at the top of the Bid Summary:
Plus & Minus Sheet, there are t{wo instances
where the price for rebar used to construct the
siphons is adjusted, Thé first instance occurs on
the second page of the Bid Suitnmary: Plus/&
Minus Sheet, \gecond’ 'iiiie down from the 'START!
lme. On thig line therc {8 a plus $43; 400 after
'Rebar Klinge;, 'i'his plus j&ia result of a bid
| furniahed byKlmger for rebar in the amount of
1,181, 010 which' is $43, 400 higher than the
| 1,137,600 estimated by. B4 Constructors. ‘i'hus,
4Construcfors entered the $43 400 as a plus
on the: Bid Summary; Phis & Minus Sheet:to
make up the difference between. its orlgi.nal .
estimated BT rice for rubar and the bid’ price gab-

LLLL

| another:bid ‘for rebar from Judson ‘in the amount
of $1, 127. 551, 'I‘hip bid"was $53, 459 lower than
the bid'from Klmger. T 1erefore, the second
instance’that a change occ.urs is ‘'on page 3 of
the Bid Simmary; Plus & “Minus’ Sheet, 7th
line below the 'START' line; On this line there
is entered a minus $53 450 for 'Rebar-Judson'.
In view of 'these twa'instances where the rebar
pﬁices are,adjusied, it is rather evident :hat
Constructors. thought that the price for con-
structing the siphons was includied in the 'START"
price entered at the top of page 1 of the Bid Sum-
mary: Plus & Minus Sheet. The rebar bids
are shown on the 'Subcontract & Material Quotes!'
sheet marked 'Reinforcing'

A t.orrected ‘bid of $20 797 383 ($18 970, 693 plus $1, 826, 690)
was thus derived. In addition, it lhould be noted that the IFB
contained a provision requiring a bidder: to waive $37, 000 plus
2 percent of the original bid over $1 million of an amount requested
for bid correction. In accordance with this provision, Interior
has cornputed B4's waiver to be $396, 913, 85, which amount is to
be deducted from the contract payments.
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Groyes questions why B4 did not’ i.netantly or within a few
days of bid openinhg assert its claim of mistake, The protester
points ouvt that the error was not alleged until B4 responded to
the contracting officer's April 29 request for bid verification
some time after the April 19 bid opening.

. When it 18 suspected that the low bfider has madc a mistake,
FPR 1-2, 406-1 (*PR Circ. 1) vequires the contracting officer
to seek verification, .. We do riot find that either the contracting
o'ﬂcer or B% acted improperly or in such a manner that veracity
of B rlaim may be ques‘ioned, They both followed the applicable
regulations. the contracting officer in seeking verification and
B% by responding in a timely manner. Moreover, FPR 1-2; 406-
1 (FPR Circ. 1) permits bid correction anytime prior to award.

INext the protesternakes msxxerwffh Interior's detex minaftion
that thP evidence: clearly and Z:onvincin gly establiahes a mistake
in bid. It'contends that the B* bid is unbalanced in several areas
and hence, there is no reason to believe that a mista.ke .Was made
in the siphon’portion of the bid, Moreover, based on information
made available to Groves, it suspects that the B% bid was signed
in blank by its president with the bid figures to be filled in later
by another official of the companx If se¢, Groves argues that
the bid originally submitted by B* ig its intended bid. In short,
Gr oves argues that bid correction was contrary to the integrity
of the p.d eystem under the circumstances of this case.

In our view, however, the fact that }B“'s bid on some of ‘the
145 items may have been lower than Interior's estiriate forisich
iterus does not prevent a determination that B" maac a mistake
in other portions of its bid. Even if, as Groves suggests, the
president of B“% signed its bid in blank iutending that it be
filled in by an employee, it is clear from the workpapers which
contain an estimate for the direct cost of constructing the siphons
that the intended bid was not submitted.

Although our Office has retained the right of review in bid
mistake cases, the authority to correct bid mmtakes is vested
in the procusing ageficy and,the weight to be given the evidence
in support of an alleged mistake is a question of fact to be con-
siered by the administratively designated evaluator of evidence,
whose decision will not be disturbed by our Office unless there is

no reasonable basis for the decision. 53 Comp, Gen. 232, sugra, |

at 235. Here, we have carefully reviewed the complete record,
and it is our conclusion .that the record reascnably supports the
agency's determination to permit the B bid to be cor-ected.
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In view of the foregoing, the protest is denied.

Yor Th Comptrollez.' eneral
of the United States





