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THE COMPTROLLEN GENEBERAL

DECISION J OF THE UNITED BTATES
/Y WABHINGTON, D.C, 208548
FIlLE: B-181237 DATE: November 1, 1977

MATTER OFF: Nathaniel R, Ragsdale - Diplomatic Ceurler -
iours of Employment in Travel Status

D!IGEST: 1. Diplomatic couriers have & “asic workweek
consisting of che first 40 hours of duty
performed., .lomsequently they do not have
a regul-rly scheduled administrative work-
week within ‘the meaning of 5 U,8.C.
5542(b)(2)(A) and their tir.e spent {n
travel strtus away from their official
duty staiion dues not quelify as hours of
e loyment or work by viriue nf that
provision,

2. Diylomatic cruriers’ travel with pouch-in-
hand is travel involving the performance of
work waile traves ., aud is, taerefore, hours
of employment or werk under 5 U,.S.C.
5542(b)(2)(B). But their travel is not carried
cut undetr arduous conditions within the meaning
of that provision since such travel is that
imposed by unuscally adverse terrain, severe
weather, ate,, and does not include travel by
comnon carrier:, including airlines,

3. On and after the affective date of the amend-
ment: to 5 U.S5.C. 5542(b), Janvary 15, 1968,
diplomatic courlers' officlally ordered or
apprroved "dead head” travel qualifies as
hours of employment or work as travel incident
to travel that involves the performance of
work vhile traveling, It is not necessary to
determine whether their travel results from
an event which could nc¢ 'se scheduled or
controlled administratlvely because they are
being credited with all officially crdered
and approved actual t.avel time as pouch-in-
hand time cr '"dead he:d" time.

4, The addition of up to 6 hours of layover time
on split work days to the deflnition of hours
or emplus—out or work for diplomatic couriers,
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while not specifically authorized by statute gr
Civil Service Comuission regulation, docs not
appear to be an unreasonable exercise of admin-
istrative discretior since the '"usual waiting
time"” which interrupts travel has been held to
be compensab’e. Accr:+~dingly this Office inter-
posaes no objection to the inclusion of this
layover cime in hours of employment from the
date it was added to the definition of hours of
work on May 24, 1971.

5. The wovkweek of diplomatie couriers consists of
the first 40 hours of employment or work in an
administrative workweel. beginnirz on Sunday.
Therefore, work n-rforaed by thet. on Sunday falls
within their basic workweek .and although not
Tegularly scheduled in the usual sense, may be
compensated at Sunday premium rates up to 8 hours
on and after the first day of the first pay period
beginring after July 18, 1966, the aeffactive date
of the law authorizing such premium pay,

M-. Nathaniel R, Ragsdale, a diplomatic couriur employed by
the Departient of State, by a letter received herz on May 28, 1975,
has requested reconsideration of our de-ision Matter of Nathaniel R,
Ragsdale, B-181237, 4oril 15, 1975, That decision reconsidered and
medified the December 138, 1967, disallowance of his im, 2-2344%983,
for overtime and night differential for tha period Juiy 24, 1966,
to March 17, 1967. Mr. Ragsdale specifically appeals for a
modification of the texrm "hours of work' as applied t6 his case.

After the decision was rendered Mr. Ragsdale filed two
additional claims. The first claim, received on April 22, 1975,
is for overtime and night differential for the period July 4,
1965, to July 2, 1966, which had been originally filad with the
Departmen~ on September 7, 1966, The sacond claim, received on
April 30, 1975, is for Sunday premium pay for the period November 18,
1973, to January 13, 1974. Our Claims Division referred the
second claim to the Department on May 16, 1975. The Department
advises that the claimant has not furnished sufficient information
for it to act on that claim, Subsequently, Mr. Ragsdale filed his
request for reconsideration of Ragsdale, supra, and a claim for
overtime, night differential, and Sunday premium pay since 1955,
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The facts nnd ci{rcumstances glving rise to this case are
set forth in the earlier decision and will be repented here only
to the eitent required for our dacision., Prior to January 1,
1967, couriers' time and attendance was recorded on th2 basis of
a "workweek'" of 5 8-hour days which did nut reflect the irregular
hours they actually worked, Some weeks they worked more than 40
hours, morc often they worked less than 4C hours. They did not
receive premium compensation because the Department ccnsidered
that they received compensatory time off in the weeks they worked
less than 40 hours and that such time off compensated them for
the hours in excess of 40 which they worked in other weeks.
Morecver they ‘iere given two ardditicnal pay grades to compensate
for their irregular hours and extensive travel,

Fffective January 1, 1967, the Department esteblished the
first 40 hours of work performed within 6 consecutive days of tne
adminstrative vorkweek as the basic workweek for ... riers, applied
the previously adopted definition of "hours of work'' as pouch-in-
hand time plus time spent on administrative duties, and began
puying overtime on this basis, Their administrative workweeh has
been established as Sunday through Saturday. Work performed oo
the sevenlih day is treated a3 overtime,

‘Insofar as 18 hete pevtinent the pricr Ragsdale decision held
in substance that: (1) the¢ Department's definition oc "hours of
work' was proper for the time in question, July 24, 1964, to
March 17, 1977, because time spent in travel status other thac
with pouch-in-hand or in the performance of administrative duties
did nct meet the requirement of the governing statute for hours
of employment; (2) ‘that practices of the Department prior to
January 1, 1967, relating to a "regularly schaduled S5-day 40 hour
basic workweek" without regurd to actual hours worked and compensatory
time off were improper and that Mr. Ragsdale was entitled to be
compensated at overtime rates for hours of work in excess of 40
in a week less the value of the compensatory time off he received
in lieu of that overtime; and (3) that since Mr, Pagsdale was

_ required on a habitual and recurrent basis to perform work at

night he was entitled to night differential for hours of work
between 6 p,m. and 6 a,m,

Subsequently the Department modified tha definition of "hours
of employment or work'" to include, in addition to pouci-in-hand
time and time spent on administrative duties, 'dead hcad' flight
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tiu: sithout pouch when officially ordered or approved, and,
effective May 24, 1971, layover time of not to exceed 6 hours
between arrival aund departure on split work days, i.e., when two
separate trips or two se;y .ate segments nf the same trip are
scheduled within a single calendar day. Since coutiers are

full time employees, they are paid for at least 40 hours each
week even though they may not actually accumulate that many hours
of worlk,

The file indicates that the Departmerit is presently paying
prcperly docuuented overtime, night.di{ffeiential, an¢ Sunday
premium pay on the basis of this definition, Further it has
expressed its willingness to pay claims for this premium compen-
sation for prior periods, if they are adequatels supp rted and
otherwise proper, on the basis of whatever defirition is found
to bte applicable.

Mr. Ragsdale takes exception to both the original and revised
definftfons, It appears to be his contention, based primarily on
his interpretation of the governiug statuies, with their implement-
ing regulations, and 47 Comp. Gen. 607 (1968), that all hours spent
by diplomatic couriers in travel status away from their official
posts of duty, or at least l€ hours per day, are hours of employ-
ment or hours of work and are, therefore, compensable at regular
or premium rates of pay. Moreover, he appears to view the changes
in the definition as indications that the prior determinations
were erronacu..

Before proceeding further it should be pointed out that,
sirce Mr, Ragsdale's claim reaching back to 1955 was received in
the General Accountiug Nffice on May 28, 1975, that portion which
accrued before May 28, 1965, is forever barred even if ctherwise
valid, None of his earlier claims covered periods prior to this
latter date. See section 7la of title 31, United States Codea,
which during the period herein involved, provided in pertinent
part as follows:

"(1) Every claim or demand (except a claim or
demand b, any State, Territory, possession or the
District of Columbia) agains: the United States L
cognizable by the General Accounting Offlice under :
sections 71 and 236 of this title shall be forever i
Larred unless such claim, beavring the signature :
and address of the claimant or of an uuthorized

- -




e ——————

PR LS. e, SN

B-181227

agen: or attorney, shall be received in said office
within ten full vears after the date such claim first
accrued * * * "

As to that portion of the claim not barred by statute, the
central iasue is, ay previously indicated, what constitutes
"hours of employment or work' while in travel stotus. The law
governing this issue, first enacted by the Federal Employees Pay
Act Amendments of 1954, September 1, 1954, ch, 1208, 68 Stat,
1110, and reenacted without  substantive rchange by Public Law
89~554, September 6, 1966, B0 Stat. 486, as section 5542(b)(2)
of title 5, United States Code, originally read a: follows;

“time spent in 4 travel ctatus «way from the
official-duty station of an employee is not hours
of employment unless-——

“(A) the;time spent is within the days
and hcurs of the regularly scheduled admin-
istrative workweek of the employee, including
regularly ccheduled overtime hours; crt

"(B) the travel involves the performance
of work while traveling or is carried out under
arduars conditions.'" (Emphasis added.)

Effective January 15, 1968, iiem (B) of the foregoing pro-
vision was amcnded by section 222(a) of Public Law 90-206,
December 16, 1967, £1 Stat., 641, so that it now reads as follows:

"(B) the travel (i) involves the performance of
vork while traveling, (ii) is incident tc travel that
involves the performance of work while traveling, (iif)
is carried out under arduous conditions, or (iv) results
from an event which could not be schedul:.d or controlled
administratively."

To construe 5 U.S.C. 5542(b)(2) it is necessary to refer to
some of the provisions of 5 U.S,C. 6101 whirh are as follows:

“{a) {2) The head of each Executive agency, military
department, and of the government of the District of
Columbia shall-—
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"(A) establish r. basic administrative
workweek of 40 haurs for each full-time employee
in his organization; and

"(B) require that the hours of work within
that workweek be performed wichin a period of not
more than & of any 7 consecutive days.

"(3) Except when the head of an Executive agency,

a military department, or of the government of the
District of Columbia deteruincs that his organization
would be seriously handicapped in carrying out its
functions or that costs would be substantially in-
creases, he shall provide, with .aspect to each
employee in his organization, that—

"(A) assignments to tours of duty ate
scheduled in advance over periods of not less
than 1 weak;

"(B) the basic 40-hour workweek 1is scheduled
on 5 days, Mon” ,y through Triday when possible,
and the 2 day outside the basic workweek are con-
secutive;

"(C) tha working hours in each day in the
basic workweek are the same; * * *

* * * * *

"(b) (2) To the maximum extoent practicable, the

head of an agency shall schedule the time to be sgent
by an eriployee in a travel status away from his official
duty station within the regularly scheduled workwz2ek of
the employ=ze."

Implementing regulations and instructions issued by the

Supplement 9590-2,

Civil Service Commissioa pursuant to 5 U.5.C. 5548 and 6101(c)

are published in books 550 and 610 of Federal Personnel Manual

The regulations also appear in parts 550 and
610 of title 5, Code of Federal Regulations,
provide in p:ortinent part as follows:
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"5 C.,F.R., 610,102 Definitions.
“In tnis subpart:

"(a) jidrinistrative workweek meana a pe-
riod of 7 concecutive calendar days designated
in advance by the head of an agency under sec-
tion 6101 of title 5, !Inited States Code.

. "(1) Regularly scheduled administrative
workweek, for full-time enplnyees, means the
period with.n an administrative workweek, es-
tablished in accordance with section /10,111,
within which these employees are requiici to
be e¢n duty regularly. For part-time employ=es,
it means the officially prescribed days and
hours within an administrative workweek during
which these employees are required to be on
duty regularly,

"(c) Basic workweek, for full-time employ-
ees, means the 40-hour workweek established in
accordance with section 610,111,

"5 c,F.R. 610,111 Establishment of worhweeks,

"(a) The head of each agency, with respect to
each group of full-time employees to whom this
subpart applies, shall establish by regulation:

"(1} A basic workweek of 40 hours which does
not extend over more than six of ary seven con-
secutive days. Except as provided in pavagraphs
(b) and (c) of this section, the regulation shsll
specify the calendar days comnstituting the basic
workweek and the number of hours of employment for
each calendar day included within the basic workweek.

"{2) A regularly scheduled administrative work-
week which consists of the 40-hour basic workweek
established in accordance with subparagraph (1) cf
this paragraph, plus the period of overtime work, if
any, regularly required of each group of employees,

T ..
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Except as provided in paragraphs (b) and (c) of
this section, the regulation, for purpc:es of

leave and overtime pay administration, shall
specify by calendar days and number of hours a

day the periods included in the rcgrlazly scheduled
administrative workweek which do nct constitute a
part of the basic workweek.

"(b) When it is impracticable to prescribe a
regular schedule of definite hours of duty for each
workday of a regularly scheduled administrative work-
week, the head of an agency may esta“lish the first
40 hours of duty performed within a period nf not more
than 6 days of the admini{strative workweek as the basic
workweek, and additional) hours of officially ordered or
approved duty within the administiative workweek are
overtime work.,"

The first question to be answered is whether, as Mr, Ragsdale
contends, all diplomatic couriers' time in travel status, with
the exception of 8 hours per day for eating ind sleeping, qualifies
as hours of employment or work, without regard to whether they
are actually traveling or performing duties, because ic is time
spent within the days and hours of the regularly scheduled admin-
istrative workweek within the meaning of 5 U.S5.C. 5542(b)(2)(A).
In othcr words, it appears to be Mr, Ragsdale's view that diplomatic
couriers have a regularly scheduled administrative workweek which
is one and the same as their 7 day administrative workweek of
Sunday “hrough Saturday. We are unable to find support for this

positioen,

It is evident from the foregoing that diplomatic couriers
now have and, in fact, always have had a basic workweek consisting
of the first 40 hours of duty performed within & period of not
more than 6 days of the administrative workweek, although 1t may
not have been identified as such prior to January 1, 1967, See
earlier Ragsdale decision. A first 40 hour workweek is established
when it is impracticable to prescribe a regular schedu'. of definite
hours of duty for each work day of a regularly scheduled admin-
istrative workweek, 5 C.F.R. £10.111(b), Consequently couriers
de» not have e regularly scheduled administrative workweek within
the meaning of 5 U.S.C. 5542(b)(2){A) and their time spent in travel
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status away from their official duty station is not hours of
employment or work by virtue of that provision. Simllarly, they
do not fall within the purview of 5 U.S.C. 6101(b){2) which pro-
vides that to the maximum extent practicable time to be spent in
travel status shall be schedulrd within the regularly scheduled
workweek,

Next there must be considered 5 U.S5.C. 5542(b)(2){(B). This
provision applies only to officially ordered or approved travel
apd only to actual travel time plus the usual waiting time which
iuturrupts the travel--not to all time in travel status for which
per diem may be payable, See 47 Comp. Gen. 607, 613 (1968),
Federal Personnel Manual Supplement 990-2, Book 530, subchapt~r
§1-3b(2)(e)(ii) and (1ii). Prior to January 15, 1968, as previously
indicated, this provision of law permitted only those hours spent
in sctual sravel involving the performence of work wvhile traveling
or those spent in actual travel carried out under arduous conditions
to be tounted as hours of employment, Couriers' travel with pouch-
in-hand qualifies as travel involvir-g the pecformance of work
while traveling und it appears they have teen given full credit
for this time.

Arduous confditions, as used in the statute, are conditions
which impose a substantial burden on the traveler beyond that nor-
mally associated with travel, such as those imposed by unusually
adverse terrain, severe weather conditions, and remote sites inac-
cessible by the ordinary means of transportation. Absent sonie
very unusual circumstances, travel by motor vehicle over hard
surfaced roads or by common carrier, including airlines, is not
travel under arduous conditions, even though it may occur at
night, continue over an extended period of time, and involve some
risks. 52 Comp. Gen. 702 (1973), 41 id. 82 (1961), B-179003,
August 24, 1973, Therefore diplomatic couriers' travel is not
travel under arduous conditions within the meaning of 5 '.§,C.
5542(b)(2)(B).

In view of the foregoing it is our opinion that the earlier
definition of hours of work employed by the Department and adopted
in our prior Ragsdale decision- —-pouch-in-hand time plus time spent
in the performance of administrative duties--complied with the
law prior to its amendment and credited couriers with all hours
of work for which they were entitled to receive regular or premium
pay, althcugh they may have teen entitled to receive per diem in
lieu of subsistente for additional perinds,
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The amendment effective January 15, 1968, provided two ad-
ditional situations in which actnal traveltime is to be ‘construed
as hours of empioyment nr hours of work--travel incident to
travel that involves the performance of work while traveling and
travel resulting from an event which could not be scheduled cr
controlled administratively, 5 U.3.C. 5542(b)(2)(5)(11) and (iv).
However, it should be emphasized that the added provizions, 1lik.:
(1) and (111), apply only to actual traveltime and not to all
time during which an employee may be in a travel status away from
his ofticjial station. The "off duty" periods of Atomic Energy
Commission escorts, the personnel involved in 47 Comp, Gen. 607,
supra, which were held tn be compensable as hoirs of employment
or work because they were incident toc travel which involved the
performance of work while traveling, were "off duty" paerinds
while traveling in especially equipped motor, rail, or air vehicles.
They were 'captive' with the shipment on “he vehicle. 41 Comp.
Gen, 8, 10 (1961)., Their time spent not working and not traveling
wags held to be noncompensable. Similarly, diplomatic couriers’
officially ordered or approved actual traveltime without pauch-
in-hand, "dead h«ad" time, to pick up or to ~eturn af%er delivery
of a pouch appears to be compenzable under > U.S.C., 5542{5)(2)(B)(i1).
See B-1784%52, June 22, 1973, and Federal Personnel Manual Supple-
ment 990-2, Book 550, subchapter S1-3b{2){c)(iv).

Concerning 5 U.5.C. 5542(b)(2)(B){iv)--travel resulting from
an event which could not be scheduled or controlled administratively--
it was for the very reason that couriers' travel was difficult or
impractical to schedule and contro) that a first 40 hours of employ-
ment or work basic workweek was establlished for them. However,
the phrase ''could not be scheduled" in the statute contemplates
more than mere diificulty and impracticality., 51 Comp, Gen., 727
(1972), Moreover, we may not generalize as to the applicabiliiy of
this provision hecauze whether travel time qualifies as hours of
work depends upon the specific facits and circumstances of a given
situation, See Federal Personnel Manual Supplement 990-2, Book
550, subchapter S1-3b(2)(c)(iv). Furthermore, it is not necessary
to resolve this issue since, insofar as we can determine, all
officially ordered or approved actual traveltime is already being
counted ar hours of work as pouch-in-hand time or as ''dead head"
time,

Accordingly, it is our opinion that the definition of hours
of employment or work as time spent with pouch-in-hand, plus time
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spent in officially ordered or approved "dead head" travel, plns
time spent on administrative dutizs compliies with the law from
the effective date of the amendment, Janvary 15, 1968.

As has been indicated above, there was added to this definition,
effective May 24, 1971, layover time of not teo exceed 6 hours
between arrival and departure on split work days when two separate
trips or two segments of the same trip are scheduled within a single
calendar day., This includes the usually estublished 3 hours of
pouch-in-hand ti{me attached to the beginning and end of scheduled
travel 1ime, While we have been vnable te find a specific statuta
or Civil Service Commissian regulation construing such time ac
hours of employment or work, we have held that the "usual waiting
time" which interrupts travel, up to 3 hours in unusually adverse
conditions, may be compensable, 50 Comp. Gen. 519, 523 (1971),
B-175082, April 70, 1972, Moreover, the Department fadicates tha.
the Civil Service Commission, which is authorized by statute to
regulate in chis area, has ccuried in the inclusion of this
layover time in hours nf employment or work. Thia appears to be
a reasorable excerise of admin{strative discretion and this Office
will interpose no objention to it.

In summary we conclude that diplomatic couriers may Le com-
pensated, at regular or premjium rates as apprcpriate, only for
those hours which fall within the foregoing definiticas of hours
of amployment or work, The Congress has not seen fit to pruvide
compensation for all time spent in travel status. Sez 51 Comp.
Gen. 727, 733 (1972}, B-172671, April 21, 1976, and B~163654,
January 21, 1974,

. Thera remairs to be addressed the question of wnether diplcmatic
couciers are eatitled to Sunday premium pay since the earlier
Ragsdale dacision did not involve that issus. The law authorizing
Sunday premium pay was originally ewucted by saction 405(c) of
the Federal Salary and Fringe Benefits Act of 1966, Publie
Law 89-504, July 18, 1966, 80 Stot. 297, effective the first dzy
of. the first pay period after July 18, 1966, Section 1 (2%) of
Public Law 90-83, September 11, 1967, 81 Stat. 201, restated and
reenacted this provision as section 554%2(a) of title 5, United
States Code, which reads as follows;

"An employee who performs work during a regularly
scheduled B-hour period of service which is not overtime
work as defined by raction 5542(a) of this title a part
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of which ie performed on Sunday is entitled to pay,
for the entire period of service at the rate of
his basic pay, plus premium pay at a rate equal te
25 percent of his rate of basic pay."

The language in the foregoing provision relating to "regularly
scheduled'" is not identical to that in 5 U.S.C. 5545(a) authorizing
premium pay for night work. However we think it is sufficiently
similar to permit application of the same criteria as that used
for night differential in the earlier Ragsdale decision to determine
whether couriers are entitled to Sunday premium pay. See cases
cited therein. The Department has established a first 40 hour
workweek for couriers im an administrative workweek beginning on
Sunday. Therefore, any work performed by couriers on Sunday falls
within their basic workweek and although it is not regularly
scheduled in the usual sense, it may be compensated at Sunday
premium rutes up to 8 hours,

Accordingly, we hereby affirm our prior decision In the
Matter of Nathaniel R. Ragsdale, B-181137, April 15, 1975, and
the settlement of Mr. Ragsdale's claim for overtime and night
differential during the period July 24, 1966, to March 17, 1967,

Mr. Ragsdale's additional claims will be settled in accordance
with the provisions of our prior Ragsdale decision and this decision,

Acting m:ﬁ?l!&cgfehb

of the United States

=)
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[ Viplomatic Courier: Hours c¢f Ewplcyrert in Travel Status].
B-1612537. November 1, 1377. 12 pp. .

Ducisi-n re: Nathaniel R. Ragsdale; Lty Rokeért F. Keller, Acting "
comprrollier General.

Issue Areda: Personnel Management and Compensaticn: Ccmgpensation .
(309) . 1

contact: Office or the General Counsel: Civiliap Personnel. e }

fudgyet Functlion: Genaral Government: Centrxal Fersounel
Managemnent (805},

Organization Ccncernzd: Department of State.

Authority: Federal Faployeas Pay Act Arendazents of 1954 (63
Stat. 1110). Federal Salary and Fringe Eenefits Act cf 1966 i
(P.L. d9-504; 80 sStat. 297y. (P.1. 30-20€¢, sec, 2Zz¢a); 81 ]
Stat. 641). (P.L. 89-554; BO sStat. 486; 5 U.S.C, ‘I
5542 ¢b) (2)). P.L. 90-83., 81 Stat., 20%1. § U.&.C. S845, = . ‘ i
u.5.c. 5548. 5 U.5.C. 6101, 371 U0.5.C. 7%a. 4?7 Ccap. Gen,
607. 47 Comp., Gen. 610. 52 Cowmp. Gen. 72Z0. 41 Ccep. Gen. 8B2.
41 Comp. Gen. B. 41 Comg. Gen. 1C. 51 Ccpgp. Gen., 727. EO
Comp. Gen., 519. 50 Comp. Gen, 523. 51 Comr. Gen., 733.
B-172671 (15976). S-1€3654 (197H4). E~173087 (1872).

A diplomatic ccurier regquented reccasideratian cf a
cvervige and night differential pay for the period July 24,
1966, throughk March 17, 1967. He specifically agpealed tor a
nodification of tie term "hours of wcrk" ag aprlied to his case.
The priors decis’on and settlement of the courier's clairp were
affirmed. The addit’:.al claim macde fcxr Sunday presium pay for
the period Novemper 14, 1973 through January 13, 1974, ray be
paié. {5C)
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