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] 1. Lessor's clsim for "indemnity reatal" for demages resulting ‘
1 from Army's failure to remove Government prope:ty from
premises and failing to restore and return premises to lessor
at termination of lease as required by lease provisions may not .
be paid where District Court has held that Army properly con-
demned leasehold interest at lease's termination, since lessor
has suffered no compensable domage. Court's determination is

not unconstitutional "ex post facto law" or "impairment of
contract."

2. Lessor's claim for interest on Freach ‘of lease agreement claim L
.5ased on Army's fallure to vacate lvased premises at lease's
termination apd restoration of premises ¢laim based on laase

F provisions cannot be paid even though interear. is allowed by

statute in settlement of condemnation claims, since parties

executed lease agreement containing no provis:ons for interest,

3. Lessor's claim that property leased for Government's use
diminished in market value due to lessor's inability to gain
access to premises to reeatablish ranch operation and effect
restoration of premises cannot be paid pursuant to leaae
provision r<quiring Government to restore premises or make

' cash payment in lieu thereof not to exceed diminition in value
of premises causec. by Government's use, since lease pave
Government all rights and privileges and reserved no access
rights for lessor,

4, Lessor's claim based on alleged diminution in value of leased
premises by Government's failure to restore grazing privileges .
on accompanying Faderal lands granted under Taylor Grazing Act, '
43 U.S.C. § 315 et seq., to lessor has no merit, since grant-
ing of grazing privileges 1is discretionary with Government and
lesaor had been compensated for revocation of privileges as
part of 28 years of rental paymenis it received.
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5. Lessor's claim for restoration of land bosed on lease nrovigion
requiring Govevnmont to restore premises at lease's termination
or make cash payment cannoct be paid at this time, since Govern-
ment still properly occupies premises under condemned leasehold
interest so Jand could be further damaged or restored, and
intaends to condemn. premisea in fee simple so that land restoration
damages would probably duplicate "fair compensarion" for acquisition.
However, claim for restoration of tntally destroyed improvements
cen be paid, since "unit rule" of valuation need not be applied
vhere Government will not restore improvements.

6. Army's propoovd settlemont of claim for restoration of improvements
on premises a4s required by lease based on improvemente' reproduc-
ticn costs as of lease's termination date less depreciation to
account for reascnable wear and tear is proper and doe- not exceed

) premises' diminution in valuc caused by Government's use and

occupancy.,

. 7. Although revised achedule of improvements incorporated by supprle-

o mentary agreement to lease omitted and varied conditions and
description ¢f improvements l'sted in original schedule in lease
esecuted 2 years before, lesssr is bound to have claim for restora~
tion of juprovements settled based on revised achedule which supple-
mentary agreement stated superseded original schedule. Also, lessor
did not meet burden of ghowing revised schedule was not accurate
1list of improvements extant at lease's beginning or that Govern-
ment's appraisal was erroneous,

8. 1f lesscr is willing to accept proffered cash sattlement of
Army's obligation to restore improvements on premises &t end of
lease, then payment should include full and complete relearss of
that claim by lescor. If lessor will not settle now, settlement
may be made when land, currently occupied by Gov ranment under
condemned leasehold, is condemned in fee simple as aeventually
- planned,

I. BACKGROUND

¢ Mr. William G. Ritch has submitted a number of claims on behalf
of Ritch Agsociatee (Ritch)--an unincorporated aasociztion--arising
out of Lease and Suspension Agreement No. DA-29-005~eng-62, dated
October 15, 1949. Under the agreement, the Army leased certain lands
encompassed in the White Sands Missile kange, New Mexico, from Ritch.
The leased lands included land owned in fee simple by Ritch and its
predecessors as well as State and Federal grazing lands used by Ritch.
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The Army firat cccupied the land in question on February 1, 1942,
by condemnation. A leasehold agreement duted October 17, 1942, cover-
ing the premiges was executed and ranewed under judicial auspices to
June 30, 1948. On December 17, 1949, the parties agreed that Ritch
would be paid §$7,300 to satisfy the Governnent‘l obligation to reatore
destroyed improvements on the premisce as of June 30, 1948.

The Axmy ccontinued possession pursuant to court order to October 15,
1948, On that date, the subject lease agreement covering Tract No, 7
in the White Sands Missila Range was executed by the Army and the
predecessors in interest of Kitch. The lease provided for a term
commencing July 1, 1948, automatically renewable yearly until the
Government gave an appropriate notice of termination, but in no
avent beyond June 30, 1970. The yearly rentasl for Tract Nu. 7 (which
included Feieral grazing lands leased by Ri*cn) was $8,930 to June 30,
1950, and $6,230 for the remainder of the lease's life. A-ticles 10
and ll of the lease agreement, in pertinent part, provide:

‘10, * % * Tha Government shall surrender
possession of the prentneu upon expiration or
termication ¢f this ngreemcpr and 1if required
by the Grantor shall, prior to expiration or
termination of this agreement, restore the
premises to as good condition as that existing
at the time of entering upon the same under thisa
agrzement, reasonable and oxdinary wear and tear
and damages by the elements or by circumstances
over which the Government kas no control excepted:
Provided the Government shall have the right and
privilege of making a cash settlement with the
Crantor in lieu of performance of its obligation,
if any, to restore the real eatate, personal
propaerty (if any be demised herein), or both real
and personal property, which settlement shall in
no evenf exceed tha amount of any "diminution in
value of the premisas resulijing from the Government's
use and occupancy; * * *, The kind, size, construc-
tion and condition of each artificial improvemen:
is shown in detai) on 'Schedule of Improvements for
Lease and Suspuassion Agreement,' attached hereto
and nade a part of this agreement,

"11, Provicad that in the ovent any Covernment
property 1is located on the demised premiaes at the
termination date, the rental will cdontinue until such
property is removed, restoration completed as pirovidea
for in Article lu.hereof, or a cash settlement and
possession tendered to the Grantor."
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A schedule of the improvements on ths property execated by Ritch's
predecessors was attached to the agreement,

In early 1950, the Army acted to condemn Tract No. B=-121 in the
White Sands Missile Range, However, on June 30, 1950, Supplemeantal
Agreement No. 1 to the lease agreement brought Tract No. B-121 under
the lease and increased the annual rental to $6,747. A revised
achedule of improvementa--exacuted by Ritch's predecessors--was

.attached to the supplemental agreement,

After the Army was.unsuccessful in obtaining a voluntary extension
of this and other leases in the White Sands Missile Range area beyond
June 30, 1970, the Army filed a Cxclaraticn of Taking in the United
States District Court for tha District of New Mexico \United States v.
40,021 64 Acres of Land, Civil Action No. 8527) pursuant to 10 U.S.C §
2663 (1970) and 40 U.S.C. §§ 257 and 258a (1970). Under the Declaration
of Taking, the Army condemned a leasehold estate beginning July 1, 1970,
and ending June 30, 1971, extendible by the Army for yearly periods
until June 30, 1980, Pursuant to 40 U.S.C. § '258a (1970), the Goverument
deposits with the court "just compensation'' in the form of a yearly
rental payable to Ritch.

Congress has authorized the fee simple acquisition of the White
Sands Missile Range by section 104 of Public Law 91-511, 84 Stat. 1204,
1207 (October 26, 1970). Many of these lands are now owned by the
Government, al-hcugh the Ritch lands have nor yet been acquired in fee
simple due to the unavailability of funds.

On June 3, 1971, the New Mexico District Court denied challenges
to the Government's condemnation action (including Civil Action Ne.
8527) by some White Sanda' Missile Range l-ondholders., The court also
determined:

"hny claima againet the .United States for
breaches of the lease and suspension agreement,
if any, cannot be raised in this proceeding."

Riteh has made several claims based on the lease agreement. First,
on the basis of articles 10 and 11 of thc leaase, Ritck claims "indemnity
rental" accrued since Junc 30, 1970, st the rate of $6,747 per year, since
the Government did not restore the premises by that date. Second, Ritch
claims $320,000 in full sarisfaction of the Government's duty to restore
the premises under article 10 of the lease. Third, Ritch claims 6-percent
interest per annum on the above claims from the date of the Government's
alleged delinquencies. '
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The Army has asserted that Rizch's "indemuity rental" and
interast claims ar~ wichout merit and nhould be denied. However,
the Arny recommends that the "restoration" claim be settled in the
amount of $532,113.50. This represents an estimated $80,205 for the
cost of reproduction of the improvements listed on the fupplemental
agreemeat's cchedille of improvements less 30 percent depreciation
and $3,030 in previcus restoration payments. The Army states that
it 1s lieble to make restoration payments for damage to the fprove-
ments on the leased land because the Government's use and occupency
during the lease term caused the improvements to be totally
destrnyed or deteriorated or to have been damaged beyond economical
repail, The Army recommends that any claims based on restoration
of the land itself be deniad because they may dupiicate the eventual
fee simple condemnation compensation. The Army states that the vast
pajority of claimg arising out of the White Sands Miassile Range leases
have already been settled on the foregoing basis.

Ritch declined an Army settlement offer on this basis. Consequently,
the Army referred this matter to our Office for a decision., In addition,
Ritch and the Department of Justice have submitted their views on the
disposition of these claimn,

11. "Indemnity Rental"

Riteh stataes that the Government breached articles 10 and 11 of
the lease agreement by not removing Government property from the
premises and by failing tc restore and return the premises to Ritch
by June 30, 1970. Ritch claims damages of $6,747 per year for this
alleged breach by the Government, which Ritch asrserts was the
designated damage rate set forth in article 1l1.

The June 3, 1971, New Mexuico District Coivrt decision dealt with
the argument of some White Sands Missile Range landowners that the
Governmént could not condemn a leasehold estate in the lands because
the lease agreements had been breached by the Government in that
Covernment property had not bean removed from the nremises and the
premiges returned to the landowmers by the June 30, 1970, termination
date as required by articles 10 and 11 c¢f the lease. The Court held:

"It is the opinion of the Court that the Uniced
States holds the rights in the land in question
by virtue of the condemnation proceedings and
not by virtue of any lease and suspensaion
agreenents.

L



B-181236

L] ® | ® ®

"% & & The Court has examined tiie leuses very
carefully and is of the opinion that the lease
and suspension agreewents expired according to
their terms on June 30, 1970, and there was no
holding over and that the government had full
right to condemn the land in question. Each
of the condemnation actions was filud on or
before the date when the leage expired and so
there was no notice of holding over nor agreement,
expressed or implied, that the government was
holding over, * * &"

Ritch has alleged that this determination by the New Mexico
District Court coustitiited an "ex post facto law or action' and was
“4mpairing the obligations of a contract" i violation of the
Constitution. This contention has no meri:, The constitutional
"ex post facto law' prohibition only pertains to criminal Statutes
(not ro Federal court decisions), See Calder v. Bull, 3 U.S, 386
(1798); Beazel v.' Ohio, 269 U.5. 167 (1925). Also, the constitutional
prohibition against laws impairing contrantual obligations is restricted
to state'éction and 13 not directed against the action of Federal courts,
See New York v, United States, 257 U.S. 591 (1922)., However, the Consti-
tution expressly recognizes that the Federal Government can take land for
public use without the landowne:'s authorization so long as "just compen-
sation" 18 paid. See Barman v, Parker, 348 U.S. 26 (1954).

' Besides Ritch's land, the New Mexico District Court decision also
applied to the lands leased by the plaintiff in D,I1.Z. Livestock-Co.
et al. v, United States, 210 Ct. Cl. 708 (1976), cert. denied, 429 U.S.

1023 (1976). In D.I.Z. Livestock Co., the plaintiff--a Whitc Sands
Missile Range lessor--asserted a breach of rontract claim for damages
resulting from the Governmeat's continued use and possessivn of the
leased premises beyond the June 30, 1970, termination date in alleged
violation of articles 10 and 11 of the lease. The Court of Claime
ruled on this claim as follows:

"The crux of plaintiffs' 'lease and suspension'
agreement claims is that defendant was inalterably
obligated under section 10 to restore plaintiffs
to their lands upon termination of the agreements.
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Defandant did not Xeseore pRaintiffs, but inatead
condemned addicfonsl propety righes. Plainciffs
now seek damage® elther Lor bresach of mection 10
or in lieu of upecific perfoTuance of the same
section,

"It 18 quite Appmrenit Char defendant's failure
to return plaintiffa’ property constitutes a technical
breach of section 10 of Ihe 'lgsse and suspension’
agreements, However, there 1s no appropriate remedy
for such a techical bresach because plaintiffs have
suffered no dam&jes. See, &.3,, Micrecord Corp. v.
United States, 176 Ct, Cl %6, 361 F.2d 1000 (1966).
At the instant 1t wag obligat.d to restore plaintiffs,
defendant propexly ¢ondesnned an &dditional ten-year
interest in plaintfffg' Rapds, We cannot say thar
pla:lntu'fn have be#n harmei by ihe Government's
faflure to restore tlaintiff 8 for the fev seconds it
would take to satisfy thes 'Leage and suspension’
agreement provisions, To hold othervise would compel
defendant tc make 8 ugelemgy Regture,

"In short, vhkle defendant is perhaps guilty of
a technical breach of ther 'Lease and suspension' agree-
ments, plaintiffs bave smffeXed no compensable loss from
this breach. Therefore, plaintiffs' contract claims
cannot stand." (Footpote pitred.)

We believe the Ccurt of Cliims reasoning is equally applicable to
Ritch's "indemnity rental" clmin. Ritch has guffered no compensable
damage because the use and otcypaney by the Army of the leased lands
beyond June 30, 1970, was legal and proper. Therefore, Ritch's
"indemnity rental" claim is denied. In this regard, we note that Ritch
already receives a yearly rent-al of $7,200 for the cnndemned les~<iiuld
estate in this land,

ICI, INTEREST

Ritch claims 6-percent Inter@st per. snnum on the “:lndemnity rental”
and "restoration' payment clalmg Acerued froo June’ 30 1970, w..en the
claims allegedly became dua. Howwever, inter°st '-annot: he recwered
against the United States upon ynPaid acco! inie, ©i iwiitta In ‘the abeence
of an express provisfon in g r elevant statute o\ a-:'.uan. Un" ted |
States v. Goltra, 312 U. S, 203, 207 (1941): ' ° Sra. :8 v, I'ayer-West
Point Hotel Co., 329 U.S. 585, 588 (1947), ‘.uctd 1s no provision in tie
Ritch leuse agreement providin g fOr payment of Interénsz, Ritch
asserts that the Government should pay intexest h...auw- the ocon-
pation and use of the land.wie [(uXsuant tn the coadetw 1o
authority., Payuwent of dny-re o ds expressly allewed .n the
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settlement of condemnation claimas, Sea 40 U.S.C. § 258a (1970);
Seaboard Air Line Ry. v. United States, 261 U,3. 299, 306 (1923).

However, the subject lease agreement wao a voluntary agreement between
Ritch and the Army rather than a rondemnation. Consaquently, although
the Government may well have condemned the land if Ritch had not agieed
to the lease, payment of interest on claims arising under the lease
would be unauthorized. See Albrecht v. United States, 329 U.S5. 599
(1947); United States v. Thayer-Weat Point Hotel Co., supra.

IV. RISTOKATION DAMAGES

Ritch claims $320,0C0 ir restoration dimages pursuant to article 10
of thz lease. Under this article, the Goverument is obligated at the
tesminetion of the iease tarm to rentore the premises to as good a condi-
tion as that exiuting at the time of the lease's execution, reasonable
weuar and tear and circumstances beyond the Civernment's control excepted.
iIn the alternative, the Covernment can make 2 cash payment in lieu of
regtoration g0 long asg .“n~ payment dc+} not excend the diminution in
value of the premises resulting from the Covernwrent's use and occupancy.
Ritch brecks down the restoration claim as follows:

Related Damages to the Reﬁl Estate SISO,ﬁﬁO
Physical Vamage to the Real Vstate 30,000
Damages to Improvements 140,000

A. Related Damager to the Real Estate

The "related damages to the real estate' are said to be (1) Ritch's
restricted access to the premisen; (2) Ritch's restricted opportunzty
to effect restoration of the premises; (3) Ritch's restricted oppor- .
tun:... to reinstate gtazing privileges it had received from the Fede:al
Gover _nent under the Ta-lov Grazing Acr, 43 U.S§°C. 315 et seq. (1970) ;
enl (4) Ritch's cestricted ofsvrtunisy ’to re.atablish ranch operations,

'fpltuh stated that these¢ restrictious resulted in the diminution in valve
‘af the premis:s. as of Jure 30, 1970 in total meriet value "on the open

csarket or lending ageucles" £ $150,100,

“Altnounh tdfeh h&d 1.0L wade c;car »he hasis for the "rcia:ed
damapéh e ldim, It woirld appaar thar uitch is Plaiming thar vhe property
harg, dtL;uisned in wmrke: valuo becguse Riich o a been unabla to restore
thc p.Jue g3 “and reestablish the’ preexiutﬂn' ratcn operatlhns inasmuch

as Racers to the propecty during ‘the leusa tarm was.reotrictad. However,

ihe lease a3fr:euent executed b RtLLu gave the Gihrernweng alu righ:s

and polvili, s Ritch pussessed in ‘the pra. ﬂtty foT the tov;r1m~nt s full

and 1 cescrlecad Lse. No “oncers" rishtn wers :ccerved to . he lessor,
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Article 10 only requires restoration of the promises and does nct
provide for payments to cover alleged diminution in market value of
the premises resulting from the lessor's inability tc gsin access to
the military instaliation to maintain the ranch operations it operated
up to 1942. The fact that the premises may have diminished in value
does not, in and of itself, create a Government liability to pay an
amount equal to the diminution in value, Rather the "diminution in value
of the premises resulting from the Government's use and occupancy"
provizaion is merely the limit on the amount of any Government restoration
payments.

1f Ritch is claiming that the "relaoted damages' resulted from the
Government's failure to return the premiges at the end of the lease term,
then the discussion of the "indemnity rental” claim would be for applica-
tion. Ritch has suffered no compensable damage under this theory inasmuch
as the Goverment now properly occupies the land under the eminent domain

authority.

1, Damages from Failure to Reinstate Grazing Privilepes

Riteh had certain grazing privileges on Federal Government lands
granted under the Taylor Grazing Act, 43 U.S.C. § 315 et seq. (1970),
which were revoked when the Government took possession of; the premises.
Ritch has applied for reinstatement of these rights. Ritch apparently
claims that the value of the real estate has dimini:.%ed because its
grazing privileges were not reinstated as of June 30, 1970.

Whether to grant grazing privileges on Federal lands under the Taylor
Grazing Act is discretionary with the Federal Go~ernment. 'See 43 U.S5.C. §
315 (1970). Since the landrs have been condemned for military use, it
is apparent that Ritch has suffered no compensable damage for not
being permitted to reinstate these 'privileges.'" Indeed, acting within
the discretion vested by 43 U.S.7. § 315q-r (1970), the Govermnent compen-~
sated Ritch for revocation of the Taylor Grazing Act privileges as part of
the 28 years of the rental payments (1947°-1970) it received, See B-168378,
January 28, 1970; Porter v. Resor, 415 F.2d 764 (10th Cir. 1969);

D.I.Z. Livestock, supra.

B. Damage to the Real Estate

Ritch's damsazs claim for restoration of the land itself (apart from
the improvements) cannot be paid at this time gince the Government is
still legally occupying the land under a condemned leasehold. See
United Stautes v, Gila River Pima-Maricopa Indian Community, 391 F.2d

53 (9th Cix. 1968), which held that, since the Government condemned a

-9 -
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leasehold interesat in the land ic lLad previously occupied uuder 2 lease
agreement, the leasors of the iand could no% recover restoration

damages under the lease until the Government's occupancy rights

ended, Also see United Statas v. 14,4756 Acres of Land, 71 F. Supp.

1005 (D.C, Del. 1947); United States v, Westinghouse Electric & Manufactur=-
ing Co., 339 U.S. 261, 267-268 (1950); Unitcd Stater v. 266,33 Acres of
Land, %6 F, Supp. 647 (D.W.D, Wash. 1951); Flood v, United States, 274
F.2d 483, 487 (9th Cir, 1960), cert, denied, 363 U.S. 805 (1960); United
States v. 883,89 Acres of Land, 442 F.2d W6z, 265 (3th Cir. 1971);

40 Comp. Gen. 3C0, 306-307 (1960), where th's msn2 principle has been
applied., Contra, United States v. 60,000 Square Fect of Laud, 53 F, Supp.
767 (D.N.D. Caiif. 1943) (expreesly disapproved in United States v.
14,4756 Acres of Land, supra). A claim based on restoration of the
premis=s where tae Government continues to legally occupy the premiases

is speculative as co auount, See United Statec v, 14.4756 Acres of Land,
supra, This is so because the Covernment can rast.re or further destroy
the premises so long as it is in occupation and it may well be a "wvain
and vseless” exercise to sxttle such claima prior to thu expiration of

the Government's occuptncy. See 40 Comp. Gen. 300 (1960). Since the
Army hag been expressly authorized to condemn thhig land in fea simple,
there exisivs a probability of duplication of payments when the land

is acquired inasmuch as any cost nt vestoring the damage to the land
caused by the Government's use and cccupancy directly relates to and

seems inextricably intertwined with the "fair compensation™ value of the
land fitself. In this regard, we understand that fee gimple acquisitions
of other tracts in the White Sands Missile Range were based on the current
value of the land, without improvements, as if it was in an undamaged
condition.

C. Damagas to Improvements

1. Generally !

On the other hand, since the improvements have been totally destroyed
and the Army--intending to condemn & fee simple interest in the property--
has indicated that it will not restore the premises, we believe the cloim,
insofar as it relates to restoration of the improvaments on the premises,
can be settled at this time as recommended by the Army. Under such cir-
cumstances, the considerations which mandate delaying settlement of claims
for damage to the land itself do not exist with regard to the obligation
to restore the improvements. Although the land with the improvements
and appurtenances thereon is ordinarily considered a single unit for
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valation purposes, i.s., the "unit rule," depsrtures from the "unit
ruls' have bsen permitted in appropriate circumstances. See United
States v. City of K_uw York, 165 FP.2d 526, 528-529 (2d Cir. 1948);
United States v. Corbin, 423 F.2d 821, 829 (10th CIv. 1970). An
appropriate circumstance where improvements can be valued apart from
the rest of the premise~ to settle a restoration claim is where the
improvements hav. been completeiy loet or aestroyed Jduving a taDporAary
occupation by the Federal Government. See Eyherabide v, Unired States,
345 F.2d4 565 (Ct. Cl. 1965).

Since no further damage can bt done to the improvements nor will
they be reastcved by the Guvernment, it would not be inappropriate tr
now compensate Ritch for the contribution in value the Improvements
added to the value of the pramises. The vaut majority of the White
Sands Misasile Range leases were sattled on this basis, Moreover, the
Department of Justice has stated that the fee simple condemnation pro-
ceedings would Le simplified by valuing che real estate as it physicelly
exicts at the time condemnad in fee simple. We understand that settle-
ments of the fee simple condemnations of many White Sandc Missile Range
tracts were based on the current valuc of the land as if 1li were undansged
but without tha destroysd improvements.

2. Value of Improvesents

Ritch takee issue with the Army's valuation of the Snprovements on
the premises of $80,205 in reproduction costs, as of June 30, 1570, less
30-percent depreciation for $56,143.50. Ritch claims that the repro-
duction coste of the improvements should have been valued at $140,000,
and that no depreciation allowance should have been subtracted. Riteh
and the Army prepared differing valu: cchedules to support their respec-
tive positions. The Army's valuation was based on the June 30, 1950,
supplemental agrecement schedule of improvemeats. The schedule either
downgraded, varied descriptions of ox excluded the bulk of the improve-
ments listed on the initial October 15. 1949, schedule of improvements.
Riteh's valuation is based on the init.al schedule, which it states more
accurately reflects the improvements extant on the premises on July 1
Jogéa [ ]

Both the Army and Ritch agree that‘the claim for restoration of
the improvements should be based on reproduction costs. This seems to
be a logicul basis to settle this claim so long ms the settlenent dons
not exceed the dimunitfon in value of tl.2 pramises resulcing from the
Government's use and occupancy. However, the parties agree on little
else concerning the amount payable for restoration uf the umprovements.

- 11 -
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a. Depreciation

Article 10 of the lease expressly exempts the Government from
liability for "reasonable and ordipary wear and tear and damages by
the elements." Therefore, to account for the ordinary wear and tear
of approximately 20 years, it would be nacessary to dapreciate the
improvements' replacerent value where this value was determined as or
tha termination date of the lease as here so that the settlement amount
reflects only the damage done by the Government tn the improvements.
Cf. United States v. Corbin, supra.

The straight line depreciation rate of 1-1/2 percent per annum
for 20 years employed by the Army has been axplained as follows:

"The nature of the improvements varied zreatlr.
Scme wcre large well constructed bulldings, wella,
pipelines, concrete structures, etc., which would
likely havae long useful lives with little maintenance.
Others were smaller, less well constructed buildings,
corrals, fences, ete., which would have short lives
and probablv be substa.tially replaced in 20 to 25
years. Generally accepted ranges of depreciation for
farm and ranch improvements are 1% to 5X. Since the
greater proportion of the value attributed to improve-
ments for each ranch was based on permanent type
improvements 1-1/2% depreciation was considered a f:ir
representative average figure. * ok AM

Based on the record, we cannot disagree with this depreciation method.

b. Discrepancies in Schedules of Improvements

As Ritch has pointed out, there are discrepancies between the
original lease's schedule of improvementi« and tha supplemental agree-
ment's schedule., Ritch has stated that only the "llembrillo Spring"
on Tract B-121 should have been added to tha original schedule of
improvements by the supplemental agreemeut since that wae the only
‘improvement sn Tract B-121. Riich «-ate3 that the only purpose of the
agreement was to bring Tract L-1.l1 .nder the lease and that othar
~hanges or omissions in the descriptions or conditions of the improve-
nents should be disregarded in favor of the original lease's schedule--
wh;nh Ritch states accurately describes the July 1, 1948, improvementas
on the premiges.

-12 -




One notable 4discrepancy between tha s=chedules is that wany improve-
ments on the revised schedule are designated as being 1in worse condition
than designated on the original schedule. (For example, an improvement
designated as being in 'good" condition in the original schedule may
have been redeiignated as being in 'poor" condition in the revised schedule.)
However, the condition differeénces are not significant in view of the
Army's proposed settlement basis. In determining the reproduction cost
of the improvements as of the lease termination date, the designated
condition was totally disregarded. (For example, the Army's settlement
is not based on the June 30, 1970, coustruction price of an adobe house
ia "poor" condition; rather the settlement is based on the June 30, 1970,
construction cost of a '"mew" adobe house as daescribed in the revised
schedule less 30-percent depreciation.)

Also, the descriptiOna of thc improvements in the revised schedule
vary somewhat from the originallv~1edu1e 8 descriptions. For the most
part, it appears that the descrincion of the improvements is more com-
plete in the revised schedule than it 48 in the =riginal schedule,
Moreovar, for tha bulk of the improvements, with several notable excep-
tions (discussed below), we cannot eay that the Army would have valued
the particular improvements any higher 1if its appraisal had been based
on the original schedule rather than the revised schedule, notwithstand-
ing that the values given these improvements by Ritch were higher for the
most part than the Army's appraisal.

The most notable differences between the original and revised
achedules are:

(1) Four pump assaemblies (two at the Moore Well and two at the
Headquarters Well) were apparently added to the first schedule in
handwriting by Ritch's preldecessors. These assemblies are noi separately
listed in the revised achedule and are valued by Ritch at $816.25.

(2 The Horse Camp Spring is described in the original schedvle
aB naving a watering trough and galvanized pipe, while the revised
schedule expressly states that no trough or pipe exists at this spring.
Ritch's valuation of the spring (including trough and pipe) is $800
while the Government's appraisal is $600,

(3) The privately owned ilelephone line is described as being 33
miles long in the original schedule and only 8.75 miles long in the
revised schedule. Ritch's appraisal of the 33-mile liue is $35,112
while the Army's appraisal of the 8.75-mile line is $9,310,
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(4) In the originul echedule, 22 miles of four-strand barbed
wire fence and 24 miles of three-strand fence are listed. 1In the
revised schaedule, 10 miles of four-strand fence and 24 miles of three-
strand fence are listed. Ritch's appraisal of the fence 1ia $53,576
while the Army's appraisal is $39,600.

With regard to the pump assemblies and watering trough and pipe,
the Army told Ritch on April 27, 1970, that these particular improve-
ients "will certainly be inspected and form a part of your agreement
with the Government insofar as restoration is concerned. Since these
items were a part of the original lease agreement, they will be carried
forward to the supplemental agreement and your .intetrest thus protected.”
The Army apparently retreated from this position when it made its
appraisal of the improvements. The Army has subsequently indicated chat
it believes that the pump assemblies ware actually included in the
revised achedule descrirtions of the Moore Well and the Headquarters
Well. The Army asserts that the '"two" well listings for each site "are
duplicatnry or supplemental to each other, ‘since only one working well
at each site existed. Therefora, only the one pump assembly present at
each well, as described in the revised schedule, was included as part
cof that well's appraisal, Moreover, Ritch's predecessorz added the
arsemblies in handwriting to the original schedule and there is no
indication that these additions were ratified by the Army at that time,

By letter dated May 22, 1970, the Army explained to Ritch the
-gason;c for the differences between the schedules and why the revised
schedule was c¢ontrolling. In this letter, the Army stated that after
the exacution of the October 15, 1949, leaae agraement with the
original schedulc attached, the Government 8 restoration obligations
under the prior leage agreement which had termiaated on June 30, 1948,
were settled for §$7,300 on December 17, 1949, Beccuse of this payment,
the Army explains that a new schedule of improvements was prepared as an
attachment to the Juue 30, 1950, supplemental agreement to reflect
the true condition of the improvements as of July 1, 1948,

From our review, notwithstanding the Army's protestar ns, it does
not appear unlikely that the revised schedule reflects the improvements
on the leased premises as of June 30, 1950, rather than June 30, 1948.
Nevertheless, in view of the conflicting record and passage of time,
we can only spaculate regarding what improvements really existed on the
premises on July 1, 1948, and can offer no explanation regarding the
differences between the two schedules. The burden is on the claimant
te eatablish its claim, 21 Comp., Gen, 340 (1952); Gene Peters, 56 Comp.
Gen, 459 (1977), 77-1 CPD 225, Ritch haa not established that the
original schedule more accurately reflected the improvements oh the
premises as of July 1, 1948.
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_ In any case, article 10 of the lease expressly incorpora:es by
refcrence the attached schedule of improvemnnta. This parcgraph was
retained by the supplemental arreement. Ritoen's predecessors separately
exccited the revised schedule attached to the June 30, 1950, supple-
mental agreement as well as the agreewent itself, Paragraph five of
the supplemental agreement-~which is on the same page where Ritch's
predecessors gigned--staten:

"Schedule of Improvements attached to said
original Lease and Suspension Agreement shall be
deleted in its entirety and there 1is substitu:ed
therefor a revised Schedule of Improvements which
is specifically listed on the attached ‘Schedule
of Improvements for Laase and Suspension Agreement'’
attached heretuv and wade a part hereof,"

There is’ nothing i1 the’ record to 1nuicate that Riﬁbh or itas predecessors
evat objacted to the revised schedyle or its possible use to settle
reatoration claims up until April 20, :970 (almost 20 yeaxs latar).
Consequentl although the primary pu’ nose of the supplemental agreement
appears_.to be to incorporate Tract B-: ‘. into the lease, Ritch was con-
ttactual;y bound to‘the revised schédu: of improvemanta as the basis of
the reatnration settlement, in the zbse.ce of any indlcation that Ritch's
predeceaaora' execution of the supplemental agreement and the revised
achedule was other than voluntary or a clear showing that the revised
schedule was erroneous. See Gene Peters, supra, Tharefore, the Army's
use of che revised schedule to determine the restoration of the improve-
ments settlement appears to be proper under the circumstances.

3. Summar

Ritch has not established that its appraf.'ed valuers for the improve-
ments are more reflective of the actual reproduction costs than the Army's
aporaisal. Neither is there any probative evidence of record which demon-
stretes that the Army's appraisals are In error. In this regard, we
note that the Army has settled the vast majority of White Sands Missile
Range lcases on this basis,.

In view of the foregoing, we cannnt disagree that the Army's
reproduction cost lesp depreciation settlement basis was the fair
value that the improvemaents contributaed to the value of the
premises. See United States v. Corbin, supra; United States
v. Banning, 330 F.2d 527 (9th Cir. 1964). Neither caa we
disagree with the Army's determination that the proposed settlement
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does not exceed the diminution in value of the premises (land and
improvements) that was caused by the Government's use ‘and occupancy
under the lease, since the Government totally destroyed the improve-
ments--and thereby the value the improvements contributed to the
premises~~and dariaged the land as wall.

V. PRIOR RESTORATION PAYMENT

Rifch asserts that the Army's deduction of $3,030 from *he propesed
settlement for prior restoration payments was improper. The Army now
states that there is no documented evidence to support the deduction
from the proposed $56,143.50 settlemant.

VI. CONCLUSION

) Accordingly. by this decision we are advising the Army that, if
Ritch is willing to accept a $56,143.50 settlement for tle Government's
obligation to restnre the inprovemauta on the premises, it should maike
payment in that amount upon obtaining a full and complete release from
Ritrh that will prevent any subsequent or additioual claims arising out
of the 1mprovements 1~ the present leasehold condemnation, the planned
fee simple condemnation, or under the Tueker Act, 28 U.S.C. § 1346, et
seq. (1970). On the other hand, if Ritch 1s unwilling to settle the
Improvements' restoration claim on this basis now, sattlement can be
delayed until the land 1s acquired by the Government in fea simpla.

See Uaited States v. Gila River Pima-Maricopa Indian Community, supra.

dho, . freiio

\Jd‘v Comptrollér -General
| of the United States
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COMPTROLLER GENERAL OF THE LUNITED Aéﬂ <
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WASHINGTON, 0.C. 13548

B-181236 October 20, 1977

The Honorable Pete V. Domenici
United States Senate

Dear Senator Domenici:

.. Reference is made to your 'lettars dated January 27 and
. May 3, 1977, regarding the claim of Mr. William G. Ritch on
| behalf of Ritch Associates arising out of Lease and Suspension
! igreement No. DA-29-005-eng-62 aencompassing lands in the White
i Sandn Misaile Range.

; Encloged is a copy of our decision of todav .egarding the

! claim,

j Sincerely yours,
Comptrolle Genetal

: of the United ftates

? welosure

N
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