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DECISION

FILE: B-189073 DATE: October 7, 1977
MATTER OF: Region. 1 Construction Company, Inc.
DIGEST:

Failure cf low bidder to submit separate sheet
listing percentage poals for minority manpower
utilization does not render bid nonresponsive
since bidder suomitted letter attached to bid
whqch expreased commitment to affirmative action
plan, which contained such goals, and issue of
respoasizen282 is measured by bidder'a com=it-
ment to plan and not by bidder's faiflure to
accurctely follow instrurtions of IFL,

Ragional Construction: Campany (Regional) of Elk Grove Village,
Illinois, protests the rejection of its bid submitted in response
to invitation for bids (IFB) No. DACA45-77-B-0034 issued by the
Depertment of the Avmy, Corpsiof’ Enjiineers (Army), Omaha, Nebraske,
for the construction of a warehouseiqt Chicagoe -~ O'lkiare Internaricnal
Airport, Regional's bid was. determi ned to be ronresponsive for its
failure to submit miroricy nanpower' ‘ut1l1zation goals which were
required by tha IFB in accordance with the Chicago Plan, a mandatory
affirmative action plan iwﬁosed by the Department of Labor. Regional
argaes that its bid was responsive and that as the lowast bidder it
should have been awarded the contract.

The IFB listed the trades contemplated to be uged in the project
and the permiassible range of percentage goals for the utilization of
minority manpower within each of the covered trades. Each bidder was
required to select goals from these liscs and submit them with its bid.
While psges 4 and 5 of the IFB- repeated the list of the trades nc space
was provided in the bid form itsalf for the bidder to 1list its goals

" and thus in order to comply with this requirement, the bidder either

had to take apart the IFB or make a photocopy of thase pages. When
bids were opened on April 6, 1977, six of the 12 bids received were
determined to be nonrespon31Ve for faiiure to meet the affirmative
act’on requirements of ~he IFB. The lowest bidder was permitted to
withdraw due to a mistake in its calculations and when Regional's

Lid was determined to be nonres.onsive, the Army awarded the contract
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to the Frederick Quinn Construction Company (Quinn) of Arlington Heights,
Illinois, on May 2, 1977. Regional was not notified thac its bid was
rejected and that an award had been made until May 4, 19%77.

Regional argues that although it did not submit a zeparate sheet
listing {its percentage goals for minority wanpower utilization it ex-
pressed a commitment 20 the Chicago Plen in a letter which sccompanied
ite bid and, therefore, i1ts bid should not have been rejected. The
letter, signed by Grant R, Holmes, the presinent of Regional, stated:

"We agree to conform to the affirmative Action Plan
as outlined in amendment No. 3 dated March 23, 1977.
The attached copy 1s a part of our bi¢,"

Amendment No. 3 contains the statement that, "Bidders are reminded that
bids are to be accompanied by Affirmative Action Plan (Chicago Plun)."
This amendment, by definition, refers to the Chicage Plan whleh iz
included in the IFB beginning on page one, Thus, Réginnal's letter
agrees to conform to the requirements of the IFB. Fcr thc reasons
stated below, we sustain the protest as Regional's bid was improperly
rejecred,

. We' have coneistently held that a bidder 8 failure to,commit itsel!,
prior to bid opening, to the minimum affirmative action requitenen:a of
thie solicitation reqﬁires rejection of the bid. 50U Corp. Gen. 844 (1971);
Aatro Pak Corporation/Diveraified Chemical Corporation, B-183556,

August 8, 1975, 75-2 CPD 97. The fiilure to comply with these require-
ments has beern regarded as a materiul devlation which cannot be waivel
or corrected as a minor informality. Sachs Electr’c Company, 55 Comp.
Gen. 1259 (1976), 76-2 CPD 32, We have also recognized, iowever, that

a hidder can commit itself to the requirements of an affirmative action
plan in a manner other than that specifled in the solicitation as long
as the bidder manifests a defiiilte commitment to those requirements.
B=174932, Mareh 3, 1972; B-176260, August 2, 1972, This is true despite
the fact that solicitations, such as the one in the instant case, often
contain statements which warn bidders that failure to comply with a
particular requirement will result in the rejection of their bid as non-
responsive. We have determined that such statements often estsblish the
materiality of that requirement, but that the requirement is not neces~
sarily material solely because it is accompanied by that warning.
Barthly Incorporated, 53 Comp. Gen. 451 (1974), 74-1 CPD 1.

Accordingly, the issue to be determined is whether the letter
attached to Regional's bid constitutes a definite commitment to the affirm-
ative action requiriments of the IFB, If the response to this datermination
ie in the affirmative, then Regional's bid cannot be rejzcted as nonrespon-
sive because respcnsiveness is measured by iegional's commitment or
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noncommitinent to the Chicago Plan snd not by its failure to subumit a
separare sheet with minority manpower utilization goals. See 53 Comp.

Cen, 45\, supra.

A bidder's commitment to an affirmative action ;lan must be clear
and ‘In accordance with the material requirements of the JFB as of bid
wpening., B-183556, supra., In determining the intent of # bidder,
however, 'the entire contents of the bid, including all documentation
submitted with it, must be taken into account. B-177846, March 27, 1973.
Thus, the fact that Regional did not submit the proper form designated
fcr the submission of its goals is of no consojuence if Regional's letter
indlcstes a clear intent to ba boiiad to the Chicage Plan which containerd
suci* goals,

In 55 Comp. Gen. 329 (1971) we held that & bidder that failed to
submit goals and timetablee as required by the affirmative action require-
pants in the IFB was responsive because the bidder submitted the certifi-
cation Included in the IFB which bound the firm to the affirmative actiur
plan, We stated at page 333:

" & & Since Part II of the Bid -ondi:101s required as
quoted e;ove,,fhat each bidder's goals and timetabiles ve within
‘at 1east the ranges, and for the time periods, set forth in
Lie bBid conditions, it im our opinion that Dick, by its certi-
fication, obligated 1tself to siv:h goals and timetables not-
withstanding its failure to include them with its bid. Since
Dick did thus obiigate itself, the failure to include specific
goals and timetables became not a matter of ncnresponsiveness,
but a minor informality wihiich could be waived or cured prior
to award.

Thus, as'long as a commitment has beer made by a bidder to be bound to
the ranges of the affirmative action plan, the fact that specific per-
centages and goals from within those ranges were not submitted with the
bid wil) not render it nonresponsive,

Accordingly, we believe that Regional, by supplying its own certifi-
cation attached to its bid, committed itself to be bound to the ranges of
minority group employment listed on pages % and 2 of the IFB and headed
by the caption "Chicago Plan." The 1list of ranges are prefaced by the
following statement:

"It has been datermined that in the performance of the con-
tract to be awarded under this solicitation an acceptable affirm-
ative action program for the trades specified below will result
in manpower utilization within the ranges set forth next to each
trade,"

]
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It becomes clear from this statement and from reading the remainder of
the IFB that the Chicago Pian is entirely dependent upon these ranges and
that one ¢ould not conceivably be committed to the Chicago Plvn without
also baing committed to the rangees of goals it promotes for the time
neriods involved. Thus, the poiut made by the District Engineer in his
report to the effect that the protester's letter "at hast' agrees to
comply with the Chicago Plan but fails to cnmply with the IFR inecruc-
rions to present an affirmative action plan with percentage goals is of
no significance because the two roquirements are identical.

Tn reaching this concluaion, we have coasidered the canes relied
upon by the Army. These cases, however, are distinguishable froa the
instant case, In 50 Comp. Gen. 844, supra, and Peter Gordou Company, Inc,,
B~185300, March 3, 1975, 76~1 CPD 153, the bidders merely signed Appendix A
of the Washington Plan which listed the ranges for minority manpower
utitization, but did not submit separate goals as requirud by the IFB
or commit themselves to the Plan in any other manner, We determined
that a signature on a Plan 1s not sufficieat, itself, to commit a
bidder to thv affirmative ection plan when the soliclitation requires
somethin, more. In the instant case, Regional did more chan sign an
appendix to acknowledge having read ic. Regional's bid contained the
requisite commitment to the Chicago Plan in the form of the letter attached
to its bid, thereby binding it to at least the prescribed minimum goals
specified therein.

The protest is sustained, However, since there was a colorable
basis for the contracting office.'s decision, and sre have been advised
by the Army that 30 percent of the contract has bsan completed and
award of a new contract would delay the preoject for approximately
§ to 12 months, crorrective action is not feasible, We have brought
the noted deficiency to the attention of the Secretary of the Army.

Deputy Cmnﬁ?e‘j ggn’efgﬂ-

of the United States
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WABHINGTON, D.C, 20849

B»-189073 October 7. 1977

The Honorable
The Secretary of the Army

Daar “r., Snecretary:

Encloned 1s a copy of our decision of today regardiig the protest
of Regional Construction Company, Inc., under invication for blds DACA45-
77-B~0034 issuad by the Department ¢.f the Army, Coxps of ingineers. The
protest has been sustained on the b:ils that Regilonal's bid was responsive

and improperly rejected,

While we did not feel that it was in the test interest of the Govern-
ment to recommend & rermination in this case, the noted deficiencies are
brought to your attention fer corractive action.

We woulu also appreciate your advice as to the actioy, taken with
regard to our recommendation.

Sincerely yours,

ﬂx kff N

Deputy Conptroller Ceneral
of the United States

Encluaure
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B-189073 betover 7, 1977

The Hon-rable
The Secretary of Labor

Dear Mr, Secretary:

We have reviewed the Proposed Rules promulgated by yOur Depart-
ment which appeared in the Federal Register omn August 1§, 1977. These
Proposed Rules provide specific affirmative action gtamdaxds for wecmen
in construction and consoclidate and standardize the 2ffirmatfve action
requirements for construction contractors and subeontractora by delet—
ing certain parts in 41 C.F.R,, Chapter 60, ddscOnt{inuzng cexrtain
practices and formats and promulgating a nev 41 C.F_R, 60—4.

In our letters to you of February 28, 1974, and April 26, 1976
(B-179100), we stressed the need for the revisiom of your Department's
affimmative action and equal employment oppor tunAty requirements for
Fedrral or federally funded comstruction contxacts yestaltdng from the
maesiva financial losses to the Government thxoufh rhe inadvertent
failures of low bidders to comply with the £/ 1l-dn and signacure re-
quirements of the old bid conditions. We note that thais reed has been
partially met by your 1976 revision of the requiXements fOr hometown
area affirmative action pians applicable to consTruction contracts so
that bidders are bound to the plans by merely subuitting sigr.ed bids.
Otherwise responsive low bidders under hometown Plans @are no longer
rejected for failing to sufficiently complete fill-in and signature
requirements present in past bid conditiona,

As can be saen from the enclosed copy of our¥ deciaion of today,
there is as great a need for the revision of the requirezents of im-
posed affirmative action plans such as the Chicag@o Plara, Contracting
officers as well as contractors remain confused An che application of
these plsns and funds are continuing to be losmt DBecause of the failure
of the low bidders to properly complete the fdll—In and/or signature
requirenents of these imposed plans.

In our view, contractors can be bound to the affirmtive action
provisions of the imposed plans also by submitcting sigmred bids, while,
at the same time, be made aware of the importance of tlae affiirmative
action plans. Since your Proposed Rules accormpld.sh tiuig purpose, we
recommend that they be implemented, with the revEsion moted below, as
soon as possible.

)u/‘—w /‘lu-f gl

-
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With regard to the bid conditions in the Proposed Rules, we make
the following observation regarding paragraph numbered 9. This para-
graph provides:

"9, A single goal for minorities and a sepa-
rate single goal for women is acceptable unless a
particular group is emarloyed in a substantially
disparate manner in which case separate goals shall
be established for such group. Such separate goals
would be required, for example, if{ a specific minor-
ity group of women were underutilized even though
the Contractor had achieved its standards for women

generally."

This provision would require, in effect, the rensgotiation of goals
after the contract has been awarded rather than specifying separate
goals and timetables which must be met by contractors in categories
determined to be empluying "particular groups" in a "substantlally
diaparate manher." Such categories and the respective goals and
timetables should be specified in a solicitation so bidders can com-
pete on an equal basis. This 1s consistent with Illinois Equal Em-

loyment Opportunity xegulctions for public contracts, 54 Comp, Gen. 6

(1974), 74-2 CPD 1, and cases cited therein. These cases held that
all bidders must be advised in advance a8 to the bauis upon which
their bids will be evaluated.

We therefore recommend that the regulations be revised accord-
ingly. We would appreciate being advised of the action taken on our

recommendacion,

Sincerely yours,

ﬂ;kd’h\

deputy Comptroller General
of the United States





