THIZ COMPYROLLEN olmznm./ e
OF YHE UNITED BTATED
WARBMINGTON, P.C.,. 20548

\\Q 9_  DECISION

.l "

<>
< i 188659 DATE:
pre = L o ATE: October 5, 1977
N MAI'TER OF: Austin-Campbell Co,—-Reconsideration
L
DIGEST:

On recomsideration of prior decision, since no
error nf fact or law hac besen shown, claimant’s
request for bid preparation costs is again denied.

In Austin-Campbell Co., B-188659, £igust 9, 1977, 77-2 CPD 99,
we denied a claim for bid preparation costs,

The Deplttnent ‘of the Navy issued an invitation for ‘blaé for
the ptocvxeuent of cold storage equipment including - comprnssors
hnvirs a pidton speed of 875 fpm or less and direct drive motors of
1750 rpm. Prior to bid opening, 10 vendors indicated that they
could meut the requirements and would bid. Carrier International
Coxporation (Carrier), however, advised th= Navy 3 daye befote
bid opening that its equipment could nor meet the specified 875
piston speed limitation, inter alia, and it would not bid, which
was confirmed by letter of the same date to the Navy.

The Navy avarded the contract to the low responeive and
responnibla bidder. Subsequent to award, the\havy determined that
the awardee could not provide compliant equipmunt. The Navy
contacted compressor manufacturers in an attempt to ascertain if
compliant compressors were commercially svailable. The compreisor
manufacturers inforwed the Navy that in view of the interuependent
piston and motor speed requiremcnts, they could not supply compliant
equipment. Since commercislly available compressors could not meet
the Government's specifications, the Navy determined that .the
specifications were impossible of performance and, consequently,
modified the specifications so that the awardee could provide
compressors with a 1000 fpm nominal pilston speed.

Austin-~Campbell Co. (Austin-Campbell) had alleged that «
Navy enginger orally waived the requirement for direct drive
1750 rpm motors with respect to a compressor mnde by York Division,
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Borg Warner, but not with respect to Cazrier compressors upon which
the low bid was apparently based. We found no evidence of record
of any such waiver by .wmendment. Moreover, since paragraph 3 of
Standard Form 32A, Instructions and COndiliona, included in che I1FB,
specificaily states that oral explanations given beZore award of a
contract are not binling, bidders zasume the risk by relying on oral
advice provided prior to award. Deere . Company, B-189136(1), June 28,
1¢77, 77-1 CPD 4%0. The Havy apparently helieved both prior’ to award
and for some time thereufter that the specified equipment vas' com-
mercially available, and there was no rhowiug that the Navy awarded
the coatract with the Intentlon of modifjing the specichations
shortly after award., Considering Carrier's prebid openiag letter
and the post-award_statements by manufacturers of cold storaze equip-
ment thut compliant equipment was not commercially available, there was
no basis for ietermining that the Navy improperly modified the contract
tz the derogation of Austin-Campbell's rights« as a competitor. We
recognized the record's failure to explain the faconsistencies between
the before-and-after bid opening statements regarding specification
compliance,

Austin-Campbell requests that we reconsider the claim for bid
praparation costs for the following reascns:

1. GAO did not conduct a thorough investigation to
drlarmine whr:ther a Navy engineer had granted Austin-Campbz11l and
others an oral waiver of the 1750 rpm motor requirement.

2, The contractins off{cer gave a Navy engineer authority
to grant an oral waiver of specifications. The oral waiver of
specifications was binding on the Mavy.

3. Although GAO relied heavily en Cerrier's prebid-opening
letter in finding for tne Navy, GAO did not conduct a thorough
investigation to determine the meaning of the letter. There is
nothing in the letter which says that Carrier does noi make COMPressoOrs
which meet the specifications. The Navy should hcve vequired the
awardee to provide a compressor meeting all of the specifications
since Carrier manufactures a compliant unit,
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Sinca allegation 1 was considered in our prior decision, and
our disposition of the matter has been summarized above, no further
discussion of the matter is warrantad.

' There wus and 18 no evidence in the record before us to support
allegation 2. In fact, the Navy denied that any orsl waiver of
specifications was granted. In any event, while a contracting
officer may specifically authorize others to discuas technical matters
with prospective contractors, so significant a matter as waiver of
specification requirements could only ba accomplished by proper
amendment, See Arm¢d Services Procurement Regulation §§ 2-208, -211
(1976 ed.). -

~ With regard td allegation 3}, Carrier categorically states, not
once but twice ir its letter, that it could not supply compliant
equipment and would not bid. We: coatinue to find this persuapive
dispnaitive ‘evidence. Considering Carrier's prebid-opening letter

and the post-award statements of compressor manufacturers tha: com-

pliant equipment was not commercially available, we again cannot find
irrropriety in the Novy's not requiring the awardee to provide equip-
ment which wmet the specificacions.

Since there has been no showing that our decision to deny Austin-

Campbell's request for bid preparation costs was in error as a matter
oi faet or law, our decision is affirmed,
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