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DIBEST:

Protest based on allegation that successful
A . : bilder wvas nonresponsive for failure to
] subait Coast Guard certification letrar for
i specific Type IIIl marin. sanitation devices
it proposed to furuish is denied. IFB only
required, and bidder submitte’, copy of
certificaticn letter for any Type III device.
Sinilarly, applicable statute and regulations
] do not affect resyonsivensss of bid.

Colc Industries (Colt), Water and Waste Management Operation,
protests the award of a contract by the Coast Gusvrd to Jered
Industries, Inc. (Jered), under invitation for Lide (IFB) Mo, U~85-
3 0240-6013-0. The protest arises from Jered's alleged failure to

" comply with the terms of the IFB, which Colt contends required each
biAder submit with its bid a certification letter for the apecific
h marine sanication devices (MSD) offered in response to the IFB.

The IFB solicited bids ro vrovide vacuum flush MSD's for WMEC
&nd WHEC class cutters. Part C-27 of the IFB provided that:

"BIDS SHALL BE ACCEPTED ONLY FROM THOSE
MANUFACTURE..S WHO HAVE BEEN TYPE CERTIFIED
BY USCG [0 PRODUCE A MARINE SAi{LTATION DEVICE
UNDER 33 CFR'159.15. YOUR ATTENTION IS
DIRECTED TO PARAGRAPH 3,18 (d) PAGE 16 OF
SPECIFICATION G-ENE-21-76 DTD 15 JULY 1976,
PAR, 3.17 (d) PAGE 13 OF G-ENE-23-76 DTD .
1 JANUARY 1976, WHICH REQUIRES THE SUBMISSION
OF A COPY OF THE USCG CERTIF CATION LETTER
WITH THE BID." .
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Tha designated specilications vere incorporated in tha IF?B and each
contained the following provisions:

"1.2 Type - Ezch eys~ea shall be a wastewater
collection Marine Saniration Davice, U.S5. Coast
Guard certified an a type III Marine Sanitatiom
Device, under 33 C.F.R. 159.15. [A type III MSD is
a devica designed to prevent the overbcard
diacharge of treated or untreated gewzge or
any waste derived from sewage. 33 CFR 159.3 (s).]

* * L] " "

"2.1 The following Government standards
and specifications of the issue in effect on the
date of this solicitation form a part of this
purchase description.

"a. Part 159 of Chapter I of Title 33 of the
‘ Coda of Federal Regulations in effect 30 January
1975 as amended 12 April 1976. Marine Sanitacdion
Devices, Certification Procedures and Design and
Construction Requiremsents.

* * * o A

"3.1 Suwnw:ral -~ The vacuum flush collection
marine sanitation device herein specifiec shall be
certified in accordance with subpart 159.14 of
the regulations (2.la}.

13,17 The bidder shall submit with his bid the
following items:

®* * * & ®

'"d, A copy of the U, S. Coast Guard
certification lerter for the type of Marin.
Sanitation Device." (This same provision is
designated paragraph 3.18(d) in apecification
G-ENE~21-76.)

The regulations incorporated by the specifications were issued

. pursuant to the Federal Wate: Pollution Contrnl Act Amendmants of 1972,
Pub. I. No. 92-500, title III, § 312, October 18, 1972, 86 Stat. 816, 871,
codified as 33 U.S.C. § 1322 (Supp. V 1975), That sectlon rrovides in

parriinent part:
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“(g) (1) .No manufacturer of a 'sarina
sanitation device shall scll, offer for sale, or
introduce or Jeliver for introductivn in interstate
commerce ¥ * 4 any marine sanitation device * * &
unless such device 15 in all matnrial respects
substantially the same as a test device certified
uader this suhsection.

"(2) Upon application of the manufacturer, the
Secretary of [Transportation] *# # * ghsll so ~ertify ¢
sarine sanitation device if he determiues, in accordance
with the provisions uf this paragraph, that it meets
the appropriate standards and regulations promulgsated
under this section. The Secretar» * * # ghall test
or require such testing of the dsvice in accordance
with procedures set forth by the Adlinistrltcr as to
staudards of performance and for -uch other purposas
as may de appropriate, If ths‘Sectetnry LR
determines that the device is satisfactory from the
standpoint of safety and avy other requiremeats of
maritises law or regulation, amd after consideration
of the design, installation, operation, material, or
other appropriate factors, he shall-certiiy the device.
Any device manufactured by such manufacturer which is
in 21l material respects substantislly the same as the
cartified tert device shall be desmed to be in -
conformity with the appropriate stacdards and regila-
tione established under this section,"

Detailed ceri.ification procedures are set forth im 33 C.P.B. § 159
(1976).

Certification indicates thar the device meets standards established
by the Environmental Protection Agency and the Department of Tranaporta-
tion which are designed to prevent the discharge of untreated sewage
from vessels. 33 C,F.R. § 159.1 (1976). It extends to MSD's which are
"in all material respects substantially the same' as & certified MSD, .
See 33 U.S.C. § 1322(g)(2) (Supp. V 1975): 33 C.F.R. § 159.16(a) (1976).

Before issuing the instant IFB, the Coast Guaxd determined that two
manufacturers-—~Colt and Jered--had certified equipment that would satisfy
the raquirements of the puxchase desceription, Thege companias were
listed on the procurement requaest as known supply scurces. Only these
companies submitted bide. Colt offered to supply the required iteps
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for a tota®! price of $770,583, Jered offered to provide the raquired
items for $592,942. Each company indicated that its bid conformed

to the specifications of the IFB. In addition, each company submitted a
copy of a Coast Guard certification letter for a Type III MSD,

Colt submitted a copy of u letter from the Chief, Survival Systems
Branch, Merchant Marine Tachnical Division of the C-ast Guaxrd, stating
that Colt's ENVIRONVAC sewage system, a Type III MSD, had been . reviewed
for conformance with the applicable sections of Coast Cuard marine and
elactricsl engineering regulatizms (46 C.F.R. parts 50-63 and 110-113,
respzctively). The letter furihe: stated that Colt's vacuum toilet,
racuum urinal, and gray water valve were accepted for installation
aboard veasels inaspected and certificated by the Cozsc Cuard, Colt
also submitted letters from the sane office which assigned its E'VIRONVAC
Sewvage, Collection, and Retention Sydtem, U. S. Cosst Guard Cartification
Number 159.15/1016/1/IXI and authorized Colt to label those MSL‘a it
manufacturas that are "in all material respects substantislly the saae'
as the device assigned the above nusber. The label is Cclit's certifica- |
tion to ite customers that the labeled device is "in all saterial
respects substantially the same' as the certified test device.

Similarly, Tared submitted a copy of the letter assigning its
Model 118-1, also & Type III MSD, Coast Guerd Certification Mumber 159.15/
1011/1/117. While Jered was also authorized to labal its MSD'as which are
"in all material respects vubstantially the same” as the certified t+:t
device, Jered did nct subnmit a copy of this authorization with its bid.

Colt filed a protest with tke contracting officer urging rejection
of the Jered bid as nonresponsive for failure to comply with the quoted
provisions of the IFB. Colt alleged that these provisions prohibited
the acceptance of a bid "ucless the asystem specificd and offered has been
previously certified."” Colt contended that Jered's certification letter
for the model 118-1 did not apply to tha equipment specified ia the
soli. ‘tatior.

In f;ply to tlils proteat, the contracting officer stated:

T« # # 1, There is no requirement that the items
called fur in the IFB and specifications must
be certified prior to bid opening.
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*2, Thera is a requiremsnt that u copy of the
U.S. Coast Guard certification letter for
the type of Marine Sanitatior. Device be
submitted with the bid. Jered Induscriesm, .
inc. submitted a copy of the U. S$. Coast
Guard certification letter which complics
with this requirement.

"3. I find the bid of Jered to be responsive
and it must be conasidered for wward under
the terns of the solicitation."

Colt supplemented ity protest, contending that the certification
letter submitted by Jered Aid not satisfy the raquirements of the
solicitation since the system cffered by Jered for WMEC class cutters
is completely different than the system (and its two subaystems) offered
for WHEC clage cutters. Colt offered no evidence in support of this
ccatention., Colt further stated:

"Specification G-ENE 21-7( dated 15 July 1976,
Paga 16, Item 3,18 scrates, 'The biddar shall
submit with his bid the following items:——-d.

A copy of the U.S. Coast Guard certification
letter for the type of Marine Sanitation Device,'’
It is inconceivable that the term 'type’' could
refer to aUything except the apecific vacuum
systems defined by [the IFB). If the cerm 'type'
were to mean any Type III device (as you have
concluled), then the requirzd certification
letter could be for: ;any Type III device (possible
oil flush or raecirculation) and not for the
specific systen required. Therefore a potenuvial
bidder could have been certified for a Type III
device (nnucly oil flesh with no overboard
discharge), hiive never built or designed a vacuum
systen, and would be awarded a contract under your
interpretation.”

The letter concluded by stating that tLe contracting officer's
interpretarion would permit post-bid certification, negating the inteat
of item 3,18.

According to Colt, award of the contract to Jered violatea 33
U.8.C. § 1322 (Supp. V 1975), which prohibits a’'manufacturer from selling
ox offering for sale an MSD unless the device so offered is certified by
the Coast Guard or is "‘n all material respects substantially the same'
as & certified device. olt concludes that this section precludes Jered
from offering any MSD to the Coast Guard unless and until it has cbtained
A certification therefor.
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The Chief of the Survival Systems Branch, Merchant Marins Technical
Divisicn of the Coast Guard, who 1is rcaponaiblc forx adl;niltration of
the cartifitation program, hn- replied as follows: .

"1, & #* % The issve is whether or mot the lyltei
offered by Jered was certified under 33 CFR, Part
159, at the time of bid submittal.

"2. A8 noted * * * [in an e«arlier memo], the
'certifiable' components of an engineered vacuum
flusgh sewage collection system are the vacuum
toilc.s, vacuum urinals, and grey water collection
valves, The Coaat Guard issued a certificatiom to
Colt Industries on 11 August 1976 # #* % yhich
covered any vacuum flush system consisting of
components 'in all material respscts substantially
the same' as the following components:

"a. Vacuum Toilet Bowl with Controls, Colt
Dwg. No. 2700538.

"b. Grey Water Valve with Timer and Activator
Mechanism, Colt Dwg. Nos. 2700419, 2700417,
2700418.

"e, Urinal Valve. Colt Dwg. Nos. 2700428, 2700429,
2700430.

"Similarly, the Coast Guard issued a certification to
Jered Industries * * * yhich covered any vacuum flush
consisting of components 'in all material respecte
substantially the same' asa the following components:
"a, Water Closet Assembly, Jered Dwg.
No. K2011BF001.

"b, Urinal Discharge Valve and Grey Water
Valve, Jeared Dwg. Nos. F90057K001 and
FI0066B00L.

"¢, Urinal Assexbly, Jered Dwg. No. H20118BOOl.
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*3, If Colt and Jered dffered for sale, under
Solicitation No., H85-0240-6013~-0 vacuum flush
sevagk collection systems made up of the above
components, then both bidders were in full
compliance with 33 U.S.C. § 1322(g)(1); the
Coast Guard's implementing regulations # #* #*
and the terms of the subject solicitaticn.”

The contracting officer has alaso stated:

"2. During the preparation of the p.rchase
description for this procurement a review

was made of the certified equipment available
in order to insure that the procurement would
be open to the maximum number of potential
competitors. The review revealed that both

Colt and . Jered had certified equipment which
would satisfy the requirements of t} - purchase
description. The solicitation required evidence
of cerrification which both biddars submitted.

3. TIno summary, both Colt and Jerad had systems
which would meet the requirenenta of the purchase
description for this. procure-en:, both submitted
evidence of " certifieation. and on the basia of

the information submitted botlh wera responsive
bidders. Accordingly, the award to Jered as the
lowest responsive, responsible bidder was correct."

Rasolution of this protest dependa on how the provisions of the
IFB dealing with certification are interpreted. In our view, the
specificatione? do not include a requirsment that the device offered
2ust be certified at the #ime of bid. Instead, part C-2/ only requires
the bidder ro be “type-certifiaed” and to submit a copy of the certifica-
tion letter. Part C-27 does not require the bidder to be certified for
the specific device offered, but would be satisfied by submission of d
certification letter for any Type III device.

Sinilarly, paragtaph 3.17(d) of G-ENE-23-76 and 'paragraph 3.18(d)
of G-ENE-21-76 only requirc the bidder to submit & copy of the certifi-
cation letter for the “type" of marine sanitation davics. In the con-
text of 33 C.F.P. § 159, wherein marine sanitation devices are designated
particular 'ty; :s" according to their function (Type I, Type II, and
Type 1II), the only logical intexpretation is.that the term refers to a
general classification rather than a specific model of an MSD.
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Morsover, neither paragraphe -..2 cnd 3.1 nor any of tha
spscifications scate that the MSD offered and specified must be
certified at the tisn of pid. If ths Coast Guard had intendad to
require prebld cercificacion, it could have included an explicit
provision to that effact, Its failure to do so in the instant case
was apparcat.y deliberate. As the protester notes, the Coast Cuard
had included ~uch a provision in & previc s solicitation, Thus, we
conclude that the spa.cificatione did not requirs prebid certification
of the item to be dulivered and did not call for rejestion cf Jered's
bid as nonresponsive, hecause Jered submittad a compliant certificatinnm,

This interpretat .n is more reasonsble than Colt's, which would
preclude any manufacturer from offering MSD's for sale until they had
bean certified or a subsctanrially similar system had been certified.

The Coast Guard and other potent?2l buyers of MSD's would be restricted

to purchases of systems previously deviloped and certified. They could
not solicit proposals for new and different systems. In light of the
variation ia design requiremunts from vessel to vassel, such an inter-
pratation is overly restrictive. The Coast Guard's ipterpretation, which
permits post~bid certification, allows for innovation while simultanecusly
insuring that environmental standards are met. Since the successful bid-
der must provide certified devices, and certification can only ba obtained
through compliance with the applicable Coast Guard regulation, the Coast
Guard is assured that [he environment will be protected, Neither the
letter por the spirit of the Coast Guard regulations is violated.

In the instant case, it is apparent that "annovation'" sas intunded,
as each bidder was raquired to, and did, submit a statemsent of Jdesign
considarations, as well as a list of system optional items that ynuld
be available to compensate for variances in site conditions. Trese pro-
visions indicate that the proposed device could vary frum the specified
device and imply that the requirement for evidence of certification
was directed to the ability of the manufacturer to deliver a
satistactory Type III device (reaponsibility)—not to the actual
operating-capatility of the device itself (responsiveness). Cf.

United Power and Control Systems, Inc., B-184662, May 25, 1976, 76-1
GCPD 340, *wherein we concluded that diffcrences between the experience
requiremeuts were cirected at the bidder's past demonscrated ability to
deliver &£ successfully operating similay model. As such, the sub-
mitted certification ia the instant case need not have pertained
directly to the offerad MSD but related to responsibility.

.
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Coit views ths allowance of post-bid cartification as & violation
of 33 U.8.C. § 1322(g) ()) (Supp. V 1975) and the implementing regula-
tion). Tha statute, in essence, permits a manufacturax tn offer for
sala only certified MSD's or MSD's that. are cubstantially eimilar to
a certified M5D. When Jered sigred the bid requiring it to provide
a certified system and the bid included the required Type III certifica-
tioa for a aystem containing the essenrial components, it vas offering
for sale apd bound to furnish in compliance with the statute % system
"subscantially the sawe” as that certified.

In view of the foregoing, the protest is den. ed.

Acting Comptzoller &e{Z‘\
of the United States






