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Department of Defense Ailjtary Pay and Allowance Coummittee
Action No. 538. B-17€%38, October 13, 1977. 6 Ep.

Decision re: Department of Defense; by Paul G. Dembling, Acting
Tomptroller General,

Issue Area; Personnel Management ard C.mpeusaticn: Compensation
(305) .

Contact: Office of 1lie General Counsel: Military Personnel.

Budget Functizan: General Government: Centrerl Pe 'sonnel

Managesent (8C5).

Authority: Foreign Gifts and Decorations Act of 1966, as amended
(P.L. 95-105; 91 Stat, B844; 97 stat. 862; 5 U.S.C. ,7342), 37

U.5.C. 801(c). U.S. COnstitution, art. I, sec. 9, DOD
Military Pay and Allovance Committee Action Nn. 538. i1
Comp. Gen. 715. 44 Comp. Gen. 130. 53 Coamp. Gen. 753. 23
Comp. Gen. 284, 37 CCIP.‘GGR. 207. 38 Conmp. G2n. 5%%, 49
Comp. CGen. 819. U1 Comp. Gen. 717.

The Ac.{stant Senretary ot ‘Tefensn rqouested a decision

regarding the amount of ritired pav to be witdpeld from certain
retired memkters of the armed services who are onployef -hy and
receive compensation from foreign governmants in vicjation of
the Constitution of the United States. Retired ‘pay should bhe
withheld in an amount equal to the amount received from tke
foreign government. What constitutes amounts reCeivad from a
forajgn government in connection with a member's ewryloyméent byv
that government mnst be given its broadest possibla scops aad
applicaticn in determining the amount uhich is subject to
vithholding fr¢m the retired pay. (Anthor/SC)
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chaeé.'!‘: 1, Article I, sectior 9, ciauss 8 of the
Constitution of the Urited States pro-
Libits th: accoptance without the con-
sont of the Congross of any present,
smolumant, otc,, of wny kind whataver
hy a peysox hekiing an offico of profit
or trust under the United Statons from
a (oreign state, When a retired mili-
tary membar riolates this vision
Substantial effect may be given to the
bition by withholding retired pay
an amount 2qual to the amount
recaived from the forvign government,

2. Article 1, section 3, clause B of tha
Coantitution oi'the Unites; States pro-
hibits tho accuptance withowt the on-
sent of the Congruse of any present,
a-aolumont. elc., "of any kind what-
evor' by a person holding an office of
profit or trust under the United States
from a forvign government, What
conititutes amounts raceivad from
c. faveign government in connectisn
with * membor's employment by that
government mwuat boe given its broadoest

| possible scop2 and application in deter-
nmining the amount which is subject to
withholding froun. the retired pay cf the
member, whuse action constitutes a
viojation of the constitutional provision,

i 3. IJ} cireulnatam,ea when the retired pay

' ol a member who raeceives emoluments
{or employmant with a foreign govern-
mient in violation of Article I, section 8,
clause 8 «f the Constitution exceeds the
amount riceived from the foreign
government, only the tmount received
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from the orvige guveram+at shouid ho
aﬂxﬁM-hM'amN.

This actica ¥7; 11 reaponec o letters dated Jume 27, 1077,
July 18, 1877, irem the Assistant Socretary of Defense ‘n vm a
decisien is requestid concerainy the smens of retred pay o be
withheld from covtaia retired membess of the armcd asrvices who
are cmuployed by aad receive toa from foreige goveraments
umuuuaAmcm.m » clamsie § of the of
the United 3tetog, The quastions tegether with A disswnidion thereolf
mumuunwmmunmwmmum
Commiitae Acticm 338, enclesed with the letters,

The yuestions preseated are as foilowe:

ub':l:mplnydb Ma&. N"‘:
me ] a

amouwt of rodired. ’uu.ﬂ“‘u‘.m
wmunwbr mmm 3 oaly

the amount of retired pay ucm
period ol such employment t"

"2, If i ia determined vt the ameunt of a
memaar's retired pay to ke witahild {a the circum-
stanced described sbeve {3 squil to the tetal wege
rubythohrdpmm what smoaunts paid

the oreiga Jrssmant should be used te deter-
mhuthou-u-tolroﬂrd pay to be withheld?"

A third question was presunted in the letter of July 19, 1077:

"1If it is determined that the retired p y to be
withheuhhhhlduml'q paid by the for-
inane

vigh govarnment, does the ph aount equnl
to the foreign salary ncdnll' the ppyment of
the diﬂonuce b'tl'o- the fsrsign sanry

and monthly gros if the Jorcign sainry

iz loss then tbc gm- rlur poy entitiement™*"’

Article I, mection 3, clause 8 of the Comstitution of the U’ied
States provides an follows:

"No Title of Nobility sball be gramied by the Unaited
States: And, no FPorson lwlding any ¢ of Profit
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to menabery of the armad
cortain retircd meivbers. 4! Comp, fiea, TS
(10388); ¢4 . 1% 1864); 83 id. 759 (19Vd) B-183844, December 13,

Tho basis for such cenciusion is fowndad on the well sutadlished
Mu:ruomcuihu retired from active sexvice

U] tary servies of the United States, Uaited Nates v,

108 U.8. 244 (1681); 10 U, B.C, 3078 (1079). “Keq alsc Heeper v.

204 Ci, Cl. 181 11964), Alse, fnis Office las con-

thist. certain members of th: arnwd cervices receive pay

by virtes of their cantinuing states i the militery service after their

retivement, 500 23 r':a.r“g:.’.m (1043); 37 34, 407 (1087); 38 .

considering the langnage of the comstitwitonal Lroviston, it
.hm-dacm‘auh rod
aven, though the Cecstitution itaell does not Ma for a spec

(1970)), we are nst awars of any grounds for sus rotired
for the term of the prohibitad activities and then reinstating it
cessation of those activities.

Aiso, o wid that & member in actioxs subject %o the
constitutisnnl provision weuld ouly be subject to the loas of retired
mﬁﬂumpruvﬂhuc that which is prohibited by

Coasmtitution would aot accom the intert of the provision,

i, a., to prevest the vxercise of usdue inflwence by foreign govern-~
ments on efficors of the United Stntes, For example, if the retired




B-178838

member's cmohanents from the foreiga state are substantially
greatar than i retired pay, there would be littie deterrent from
'“'c ing such emoluments, and as a result the constitutional pre-

hibition would be virtually msaningless.

o Aomm:‘l ..&v:dndu m:.umrt&hl‘l.q Mt‘h:m
sanctioa to be applied wllu a retired membe aceopis emelvments
avising from employment b{ a foreign state contrary 0 the provi-
sions of Article I, section 9, clanse 8 of the W

Anothey position \vhldl could be advanced i that accoptance of

that whiich ;s prehibitod Co-tm crentes such
tiwt the very stalus of th soa bolding aa offics ¥ preollt or
is thervby lost with any attachiag thersto. llmhwln
the case numm-m oL the uxm-uumm-w.qm
would not he authorised siraply sn the basis of his termination of the
rouﬂomh! with the forsign state since emce uilitary atatus 1o lost

mhmmnlwmﬂw Wmw, Further, the autommatic
logs of status has not bea) required in owr dcohh-u (vee, for .
exan‘ple, 44 Comp, Gan. 130. ) and the by snat-
ment of the Forviga Gifts and cwraﬂﬂ ‘Act of 1036, mow codified
at 5 U, 8, C. 7342, ax amunded by sectisn lﬂ of Publie Law 88-108,
Auguat 17, 1277, 01 Siat. 844, 782, has 1 scoguised that the less
of office or status as an offizer of the United States does aot
automntically result from the wcdn of Jifts from a foreign staie,

Ik is owr view that the sxpressed in 44 Comap. Gen, uq,
{s mors in iins with thy iatent of the constitutisnnl prosi-

n and does in fact give subeiantial effert to the prohibitions
contained therein, That is, the ccastitutiennl provisien states that
without congressional consent a persen holding an d!lc’ of profit
or {rust under the Unitod States may et accept "

Emolument, Office or Titls* ¢ &, " We have mvhﬂ stated the
applicable rule i1 terms of withholding retired pay in assounts
oqual to those received from the (breign governmeat. Tha basis
for such rule is that the cndluuﬂnmlwoptd-m.lh
United States. Our concluxion tha! a rctired member dood aet lese
his status by the ncceptance of emeluments from a foreign state
likewise i predicated oa the same basis. Cf. § U. & C, 7342,

In connection with the vievs expilossed in the Committes Action
concerning our answer to the cuestion of withholding retired pay,
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of
Paul ©. Dembl ing

groam
ection .
844,
of
of
ers
of the United Stutes
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