DCCONENT RESOUMY
03623 - [ A2653852]

[ Protest against Cancellation of Reguest for Proposals).
3-188375. Sept..b.r 21' 1911. 6 pp-

Decieicon re: Washington Patrol Service, Inc.; by Robert P.
reller, Acting Ccmptrcller General.

Issue Area: Pederal Frocurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement lLaw II.

Budget Function: General Gnovernaent: Other General Government
(606) .

Organizaticn Coincerned: Department of the Air Poise: Loo Angeles
Air Porce Statior, CA; Inter-Con Security Systeas.

Authority: 10 U.S.C. 2304(a). A.S5.P.R. 1-706.5(b). A.S.P.R.
3-3010 llS.Pon. 3'“01.3- l.S.P-R. 3-201- 8-185“81 (1976).
B-170282 (1973). P-1B6559 (1976). B-162945 (1968) . 50 Comp.
Gen. 50, United States v. Mason Hanger Co., 260 U.S. 3213
{1923) . Arthur Verneri Company v. United States, 180 ct. Cl.
920 (1967).

The protestera ‘objaected to the cancellation of a
request for proposals being procurod as a total set-aside for
small bu<iness. The agency's deterlination to aat aside
procuremunt for ssall buminess concerns vas an internal
administrative matiter. The ASPR did not reguire that a
contracting office€r's decisinn that small business restricted
advertising vas not feasible be afforded finality in the face of
digagreement by agency snperiora. lotwithstanding the
protester's propoczal preparation and negotiation efforts, the
termination of u small business set-aside procurement vhich
vtilized the negotiation procedure and reinstatement of the
procurement pursuant to small business raestricted advertising

proceduare was appropriate. (Author/ScC)
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THE COMPTROLLAR GENER
DECISION MR)) OF THER UNITED SaTATES
" ‘_. WARHINGTON, D.C. ROB A4S
FiLe: B-1883735 DATE: Sepremse: 21, 1977

MATTER OF: Washington Patrol Service, Inc., et al.

DIGEST:

1. Agency't previous decision that guard services were
not suitable for SBA procuremeni under Section 8(a)
program is not determinative of question whether
agency should procure same services by negotiatinn
or by formal advertising procedures because consid-
erations underlying such deciasions are not necessarily
sim{lar.

a. Agency's determinntion to set-aside procurement for
amall busineu concerns undei.10 U, 8. C.. § 2304(a)(1)

and nrorurement me’hod decisiona made thereunder
are internal adiinistrative matters. ASPR does not
require that contracting officer's decision that small

- - business restricted advertising is not feasible be

afforded finality in face of disagreement by agency
superiors.

3. Notwithstanding proteeter'a proposal preparauon and
negotiation efforts, termination of sinall business. set-
aside’ procurement which ‘utilized nego*iatian procedure
and reinstatément of procurement purnuant to small
busiress restricted advertiging procedure ig appropri-
ate where agency officials determine that preferred
restricted advertising procedures is feasible.

Wasgh ;ton Pat'-ol Service, Inc.. (Wnshm on Patrol) and
Inter-Con' becurit'/ Systems, Inc.' ‘(Inter-Con).protest the can-
cellation of request for proposals (RFP) No, FO4693-77-09007
by the Space and/Misaile Syatems Orga.niza.t{" on at the Los
Angeles Air Force Station, California (SAM.-:O) Prior to its
cancellrtion, the procurement for gervices to operate and
manage thie base security at’ SAMSO was being procured under
th~ authority of 10 U.S.C. §' 304(a)(l) as a total set-aside for
=inall business, The contracting officer decided to utilize
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B-188375

nigotiated procedures bi.ause the services were convidered
unique and complex, §'nce the cancellation, SAMSO has issued
invitation for bids (FF,) No, FO4883-77-08015, to procura the
same services ou the '>asis of Small-Business Restricted
-Advertising which is conducted in the same manner as formal
advertising except that it ia limited to amall businesses.

The change trom the use of an RFP to 'm IFB resulted from
& prior protest submitted to this Office by Jue Bell Enterprises.
During the development of the protest, Air Force Headquartars
concluded that the facts did not support use of negotiations ani |
it directed SAMSO to procure the services by Small Business -
Restricted Advertising. Thus, the protest «f Joe Ball Enter-
‘prises became moot. <

"The protesters contend that, as the services involve the
-muugement and operation of the entira security- -ynem. they
<equire the usc of judgment and competent management in the

-exerciss of authority over Government persoannel and property,

the security of classified inforinition relating to the national

~defense and the development and execution:of policy and proce-
-dural .directives. - They assert that these services require more

than what ordinarily is requu-ed in industrial and retail security .
operations. Becauje the services fiequently deal ‘'with situationg . %"
which cannot be anticipated, it is argued that attempts to formu- "
iate specifications for prcilems not yet fuliy identified or under-
~wtood could seriously hamper the cor*ractor's efforts to respond
to unforeseen events. _

5
:

Alr For-2 Headquartera pﬂin‘ta out that prior to 1989 theae

'services wer? procured by.means-of formal advertii
satisfacto -y performance was obtained. "It statés ‘that'th

quacy of the management recuired by the guard sérviczs:can be
- measured as an aspect of ‘the responsibility determination prior

to award pursuant to an IFB. It stresses that it-is not procuring
-mnagement services except as a part of a simple services con-

tract. It refers to the 35 pages of specifications and contends

that there is little evidence to support the contentions of the p:ro-~

testers that specifications adequate for -an IFB approach ‘¢annot, )
be drafted., The Air Force asserts that any determination to .
.procure by negotiation procedures ratherithan by formal adver-

tising could not be supported .
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There is a clear mmlx‘prdomce for formaul advertising
expressed in 10 U,S.C. § 2304(a) which contemplates use of
negotiation techniques only when formsl advertising 135 not feasihlie
-and pru:ticnhlo and caly when one of seventeen exceptions is
Euuhl Unilateral small business set-asides, such as in
icase, are authorized under the first stated oxcention
whether they are conducted by restricted formal advertising or
‘aegotiation procedures, the primary concern being the elimina-
tion of a clags of potential contractors from the. competition,
Although in such cases Armed Services Procurement Regulation
(ASPR) § 1-7086. 5(b) permits conventional negotiations or ''Small
Business Rstricted Advertising, "' the preference in this regula-
tion for formal advertising is made clear by the statement that
‘the ''Iatter method shall be used whenever possible.” (Emphasis

. luppued. )

Wuhington Patrol conmnds.‘howmr. that carzellation of
‘the RFP after. compleﬁoa ‘of' uepﬁnﬂm- wes unfa .r to those |
- Amall bunneuen. including '#tself, ——wh:lchhud spéjit considerarlu
. time and money in proposal prcpo-:ﬂon -and nego'l.intions. ‘While
‘sie can sympsthize with this. pesition, we believe that sucn.con-
siGerations would not julm'v the cmﬁwation of a procurement
‘which the agency believed.to be in! conﬂ.ict with 1égul require-
maents. Vanport Manufacturing Com B-188559, October 19,
1076, 76-2 P;B 343, Furthermor=, we are not persuaded that a
-mere clu.r»rl.- in the procurement procedure utilized rendered
fatile protisater’'s substantive preparaions under the earlier
negotisgt.d procurement.

Wuhington Patrol further contendl that ‘this Office previ-
' ously upheld a negotlated ‘procurément 7o obtain ' precisely the
same gervices'' in Metr%ohun Security Services, Inc.,
B-162945, ¥Fbruary case, however, we noted
with approval the agency's decision to study thc feasibility of
using formal advertising for procuring future guard Bervices.,

In support of its poait:lon that the necurity services involved
are¢ so unique and complex *hat negotiations are warranted.
Inter--Con points out that two years ago SAMSO detevmined that
the services were rot suitable for award to the Small Business
Administration (SEBA) under the Section 8(a) program because
- it was essential that *he Air Force review and evaluate all pro-

4 spective cont-actors to insure selection of the most higily
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qualified. We do not find this point persuasive because the con-
siderations upon which a decision is made to award the SBA a
contract under the Section 8(a) program are not necessarily
simllar to those upon which determinations to procure hy neguti~
ations or formal advortiging are made.

Inter-Ciin points out a disagreement between the contracting
officer at SAMSO and the Air Force officials in Washington who
overviled him as {o the use of negotiation procedures for this
procurement, Inter-Con challenges the authority of higher
level Air Force officials to nverrule the contracting officer's
reasonable exercise of his discretion. It cites a number of
cases where the ccurts have heid that a contracting officer's
Judgraent caurnt be overruled by superiors who would tcek to
-subsgiituty their iudgment, Inter-Con contends that if this
-Office sustains the Air Force, the operative effect would be
the substitution of its dlicretion for that of the contracting
-officer. This result, it states, would conflict with the tradi-
tional position of this Offico that it.will not interfere with the
reasonable exercise of the contracting officer's discre.ion,

We believe that the real issue is not whether this Office
can substitute its'discretion for that of the contacting officer,
‘but whether the higher level Air Force officials' discretion
can be substituted for that of the coatracting officer.

Inter-Con cites a number of céurt cases in support of its
contention that.the direction to SAMSO to cancel the RFP anc.
resolicit on an IFB basis was improper. We bclieve that' (hey
do not provide such support In United States v. Mason & ~anger

"Co., 260-U.S. 323 (1923), the court held that. under the contract
Involved, the Comptroller-of the Treasury could not overturn a
decieion made by the. contracting officer as to the 'amount payablc
under a contract. (THere was no disagrecment between the ‘con-
‘tracting officer and his agency superiors.) In Arthur Venneri
Company v..United States, 180 Ct. Cl. 820 0987), the court held
that the contracting officer was acting within his authority when
he entered intu;a stipulation that a decision.on a similar case by
th: Armed Services Board of Contract Appealsﬁ!{ould be consid-
ered a final determination of the issues of law! ;and fact raiged
by the contractor. The court stated that the authority of con-
tracting officers to settle claims does not end with a decision
under the disputes clause and that ‘he Government could not
override a decision made pursuaat to such authority. In
Southern, Waldrip and Harrick Company v. United States, 167
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Ct. Cl. 488 (1964), the court held that where an IFB contains 2
provision in the instructions to the bidders that the timeliness
of a telegraphic bid modification will be determined by {he officer

-awarding the cntract, the head of the ccntuctlng agency was

without authority to overrule the contracting officer on the t‘me-
liness ratter. [n John A. Johnaon Contractinz Corp. v. United

132 Ct. Cl. 645 (I055), the court held under the

States
_ctifr_n’ct. the contractor was entitied to a decision with respect

t0 a request for an extension of delivery from the contracting

.officer and not by a superior who chose to supersede him. All

-of these cases involved contracis or solicitations desijaatin; a
particular r Hicial to make a certain determination affecting the

. righta of the contractors or bidders. The courts held that such

designationa were agreements between the Government and the
contractors or prospective ccntractors and must be observed.

In Sol O. Sthlesinger v. United States, 182 Ct. Cl. 571 (1968),
-the coiitract gave aa &T termination pow.)r tc "'the Government'

-and did not: denmte\tbe contracting officer as the offirial to

make the detérraination., Tke court set ui.:ie & default termina-
tion which the contracting of/icer was directed ta meke because

‘neither the contracting officer nor his superiors eveir made a

ent on the merits of the case but used the cor.tractor's

te cal default as the basis for taking action felt to be neces-
sary on grounds unrelated to the contractor's performance.

The instant case mvolven no commitment to contractors

‘or prospective. contractors who are :in no way involved-in the

intUrnal decisicns as to procurement methodology. The

-determination to set aside a procurcmcnt for small businﬂm

c¢omcerns under 10 U.S,C, § 2304(a)(1) and the decisions made
thereunder as to procurement method are internal adaiinistra-

tive matters. There is no suggestion in ASPR § 3-301 that such

determinations and decisions must be afforded fmality within the
I‘i‘n‘lf‘y. .

Inter-Con correctly points out that the contracti.ng officer
used as authority for procurement by negotiation 10 U,S.C. §
2304(a)(1) as implemented by ASPR § 3-201, It further points
out that ASPR .§ 3-40l. 3 provides that in the case of small
business set-asides, the authority of ASPR § 3. 201 ghall be
used in preference to any other authority in ASPR § 3- Part 2
and that ASPR § 1-708, 5('b) states that formal advertising "shall
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be used whenever possible” even 'hare 10 U.9.C. § 2304(!)(1) has
been invoked. Inter-Con then directs our.attention to tlie parenthet-~
ical statement ''see 3-201.3" in ASPR 3% 1-708(5)(b). Bared on this,
Inter-Con contends that it is clear that the decision as tu whether
forinsl advertising is possible rests solely with the contracting
officer who cannot be overruled so long as his decision is reason-
able. We do not reach this conclusion. There ie nothiang in these
ASPR provisions suggesting finality of a contracting officer's deci-
sion that Smal! Business Restricted Advertising is not feasible in
the face of disagreement by his agency superiors

Further, we do not agree with Inter-Con that a failure of this
Office to direct the Air Force to cancel the IFB and reinstate
the RF'P would conflict with cases of this (fice which Inter-Con
cites. Infodyne SvstémmCo:g.. B-185481, Juiy i2, 1876, 76-2
CFD 33, orporation, B-178282, July 27, 1873 and 30 Comp.
Gen, 50 (T970) all involved capes where the protester asked this
this Office to disturb the decision of the contracting officer or
the agency and none involved the finality of such decisions within
the agency.

We believe that the: proteiters have not clearly shown that
the nature of the guard services and that the required manage-
-ment and judgment difier so greatly from that required in many
procurements for complex hardware and services succesafully
procured through formal advertising. In our opinion an exception
-firom the statutory and regulatory preference for formal adver-
tising {8 not clearly justified.

Accordingly, these protests are denied.

. ‘ . t
Acting Compt‘:olle&e;{!m-
of the United States
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