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[ Request for Reconridarztion of Protest Based on Coapliance with
Delivery Sctedule). B-188651. Sepieaber 21, 1977. 3 pp.

Decigion re: Pechheiuwer RAros. Co.; by Robert F. Keller, Acting
Ccaptrcller General.

Isasue Aren: Federal Frocurekent of Goods and Services (1900).

Contact: 'Office of the Ganeral Counsel: Procurement law I.

Budget Fuiction: General Govermmnent: Other General GoYyernment
(806) .

Organizaticn Concerned: DNistrict of Columbia; 8. Abralhams & Co.,

Tnc.
Authority: 49 Cosp. Gen. 353. B-188174 (1977). & C.P.R. 20.

A company requesting recongideration of a decision
saintained that the delivery date wvhich was to have been
submitted ty all bidders was a crucial itens since failure to
sutait “is inforsation would have resulted in rejection of all
rids as nontresponsive. The protester als» alleged that the
avardee was not perforsing in accordarce vith the delivery
schedule. The former decision holding that the lov bidder 4id
not ‘conply with the delivery schedule in specifications vas
affirmed since no additional facts or legal argaments showving
erron«ous decision were offer=24. The allegation concerning
contractor cospliance was not considered since this vas a satter

of contract administration. (RH1IW)




Bruce Cherkis
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THE COMPTROLLEM SENERAL
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FILE: B-188651 DATE: Beptember 21, 197T
MATTER OF: Fechhaimer Brothers Company
D/GEST:

1. Prior decision holding that low bidder did nor: comply with
- delivery schedule in specifications since it did not offer
delivery within %0 calendar days or otherwise shortest
delivery time 1s affirsed upon raconsiderstion since bidder
has not advanced nny sdditional facts or legal arguments
showing decigion vas erroasous,.

2, Allegation concerning contractor compliinne with delivary
schedule will not ba considered by our Office aince ullega-
tion involvas matter of coctract administration which is
functicn and responsibility of procuring activity and not
for resolutiun undec 81d Protest Pracedures.

Counnel !or Fechheine* Brothers CONpany (Fechheimer) requaaLs
teconliderntion ofirar decision 1n§Fechheinet ‘Brotheéra Cogpaqz.
3-188651, July 6,. !977. In that dcciaion, we held that award to
ti.e second low bidder was not legally objectionab]e since the sccond
low bidder offered the shorteat delivery schedule and tde iuvitation
for bfdn provided for award to the btidder offering the shortast
deliviry time if otherwism complying with the ‘specifications should
no other acceptahle bid offering delivery within 60 days be receivead.

'8in~e Fechheimer, the low bidder, did not offer delivery within

60 calendar days, or the otherwise shortest delivery scheduile,
its bid was rejected.

) Fechheimer. in ita request for reconsideration, maintaing
that the suppliers' mlll delivery date. which was to have been
submitted by all bidders was a crucial item. Fechheimer contends
that had this informntion not been submitted, the D.C. Government
would have been requixed to raject all bids as nonresaponsive. In
addition, Fechheimer grates that S. Abrahams & Co., Inc. (SACO),
the awnrdee, i8 not performing the contract in accordance with
the délivery schedule.
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B-188651

‘fhe invitation contained a requirement that all bidders
svboit a statement from their suppliers as to when the material
vould be available for delivery. All biddars svbaitted bids
predicated on uasing Raeford Worsted Company (Raeford), the stipulatad
brand name, as their suppliev. Rueford submitted latters to ths
D.C. Governwent nn January 11 and February 11, 1977. |, Initially,
the D.C. Govermment was advised by Raaford that the fabric could
be furniched to the successful bidder in 6-8 weeks from receipt of
a firm purchase order. .Subsequently, Raeford advised the D.C.
Government that the fabzic could be supplied in 4-6 wecko fron
receipt of order. The record doas not indicata that any bidde:rs
subuitted letters from Raeford or any other supplier to the
D.C. Governmant but instead relied on Raeford's letters of January 11
and Peb.uary 11, 1977, to the D.C. Govarnment.

The D.C. Government took the position that the supplier's
letter was merely informatiopal for the benefit and convenience
of the Government and that it was to be used to determine the
renponsihility of thea bidder. If the nill's ielivery date clearly
iniicated that it would be impossible to meex the bidder's designated
delivccy schadule, the D.C. Government would have to reject the
bidder on the basis of nonresponsibility. See 49 Comp. Gen. 553
(1970).

We agree with ?echheimer 8 contention chat‘the nill delivery
date was a crucial item. !Althoush the N.C. Goverrment did indicate
in the agency report that 'the purpose of the supplier 8 letter
was for infsrmctional purposes only, it alco stated that the
Jatter would be used to determine a bidder's rasponn:bil*ty. .
Whether a biader can meet itp deliveiy obligations under a require-
mentg contract is a question of responsibility. JSee 49 Comp. Gen,
553, pupra. In the instant ¢ase, the issue was whether! the bidders
could maet the specified delivery raquirements and not whether
the product offered met the needs of the procuring activity,
which {s a matter of responaivenens. The Fechhefxzer bid, by
adding, the words "& Material from Mill" to its number of calendar
days (60) clearly did not offer deliver" within the prescritad
time (€0 days), or the otherwise shortest time (which was 60-75
days offared by SACO). The requirement that the supplier submit
a statement &s to materi:’ availabil'sy in no way detracted from
the bidder's obligation to deliver within the required time,
Therefore, SACO was properly determined to be the lotw responsive
and reaponaible bidder.
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™he .queseiog of whether SACO Zs parfoi . ing the contract in
eohpllnnca\witb the deliver; schedule is s matter of contract
adiiniatrltion which is the function and responsibility of the
procuring activity. Matters of contract administraticn are nor
for resolution under our Bid Protest Procedures, &4 C.F.R. part 20
(1977), which ar: reserved for considering vhather sn avard or
proposad sward of & contract complies with statutory, regulatory
and other legnl requirvements. SiI (Watertown), Inc., B-188174.

Fochheimer has not advanced sany additional fa:ts nr legal
arguments which show that our earlier decision was .r . neoua.
Consequently, our decimion of July 6, 1377, 1is affirmea.
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‘Acting Ccmptroller Geneégir-
of the United States
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