DOCUMENT RESUME

03610 - [A25593716]

[Protest against a Qualified Products List Requirement in a
Solicitation). B-188780. feptember 15, 1977. 6 pp. ¢ enclosure

(1 rp.)-

Tecision re: Air Inc.; by Robert P. Keller, Deputy Comptroller
General.

Issue Area: Federal Procurement of Goods ard Services (1900j.

Contact: Office nf the General Counsel: Procurement Law I.

Budget Function: Ceneral Government: Other General Government
(806) .

Organizaticn Concerned: General Sec-vices Administration.

Avthority: Armed Services Procurement Act of 1947 (10 U.S.C.
2305) . Federal Property and Administrative Services Act of
1949 (81 U.S.C. 2%3).. & C.P.R. 20.2(b) (1, 2). A.S.¥.R.
1-1103. A.S.P.R. 3-807.1(b) (1)a. F.P.R. 1-2.404-1, 2. S4
Coap. Gen. 973, 36 Comp. Gen. 809. 43 Comp. Gen. 223, 55
comp. Gen. 374, E-180732 (1975). B--181971 (1975). 5-1820919
£1975). E-188131 (1977). B-185688 (1976). Defense
Standardization Manual 4120,3-M.

The protester objected to a qualified products list
(QPL) rzquir¢ment iy a sclicitation. The protest wes timely
since it was filed prior to bid opening. The record indicated
that there vas a reasonzble basis for the QPL requirement and
that the requiramert did not un.casonably limit coampetition.
Since the record does not s=how a deliberate or conscicus atteapt
to preclude the protester from coapeting and Since adequate
competition vas ottained, the protest was denied. (Author/Sc)
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THFEF COMPTROLLER OENERAL
QECISION OF THE UNITED STATES
WABRBMHINGTON, D.C. aonaa
FiLE: A--188780 DATE: September 15, 1977
MATTER OF: Alr Inc.
DIGEST:

1. Protest against qualified products list (QPL) requirement in
solicitation is timely when filed prior to date for bid cpeniag
even where QPL requirement for produrt had been in effect for
.yeara, since protest concerns inclusion of QPL requirement into
specific salicitation.

2. Where agency complied with applicable qualifiad prcducts list

’ (QPL) procedures, there were three manufacturers whose products
" were on QPL and record indicate: rcasonable basin for QPL
‘requirement, GAO will nr¢ object to determination to utilize QPL
Tequirement.

3. Since record does not show Jeliberate or conscious attempt to
preclude protester irom competing through alleged improper
handling of application for qualified products list approval
and adequate competition was obtained, protest is denied con-
ditioned upon contracting officer determining reasonableness of
responaive "ids,

The General Services Administration (GSA) issued invitation for
bids (IFB) FTAP-B5-95032-£A on March 7, 1977, for a requirements comn-
tract for pneumatic tools. The IFB required that items 15 and 16,
pneunatic needle scalers, be on a qualified products list (QPL).

Air Tnc. (Air) prctests, by letter filed in our Offfce on April 6,
1977, against +he QPL requiremen: on the grounds that (1) it unfairly
restricts competition and (2) Air's request for qualification approval
war improperly haudled, which excluded it from competition,

. Since the ébL was Landled by the Department of the Navy
Navy Ship Engineering Center, the Naval Sea Systems (ormand
(NAVSEA) responded to the prc ast rather than GEA.

]
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Timeliness of Protest

NAVSPA first contends that the portion of Air's proteat conc-rning .
the QPL requirement is untimely under our Bid Protest Pruceduras which ’
provide that proteats other than those basmed upon alleged improprieties
in the solicitation "% # % ghall be filed not later than 10 days aftey
the basis for protest is knovm or should have been known." 4 C.P.R. §
20.2(b)(2) (1977). NAVSEA contends that sinc: Air was aware of the QPL
requirement as early as 1975, when it first requested testing, that part
of the protest is untiaely,

However, Air's protest here concerns the inclusion of the QPL
requirement in the subject IFB, Thcrefore, it is a protzst of an alleged
inpropriety in the solicitation, and as& such comes within 4 C.T.R. §
20.2(b)(1) (1977}, which requires that ‘such protests ve filed prior to
the bid opening date. Since the bid opaning date was April 8, 1977, and
Air 8 protest was filed on April 6, it ia timely,

Restrictiveness of QPL Requirement

Air supports 1its rontention that the QPL requirement ia unfairly
regtrictive of competition by asserting that there was only one manufac~
turer, the Ingersoll-Rand Coupany (Ingerioll-Rand), whose product was on
the QPL at the time the IFB was issued, Air aleo points out that its bid
wag $43 per unit while the next low bid was $104.89 per unit,

NAVSEA, in justifying the QPL requiremernt, states that the Navy had
procured needle scalers for several years without a qualified product
specification and during that time had experienced numerous and continued
field failures. Consequently, it determined that qualified product testing
Vas necessary to prevent premiture replucement of needle scalers and to
reduce work delays caused by the failure of scalers. NAVSEA furcher states
that equipment necessary for tescting scalers is only available at the
Philadelphia Naval Shipyard and that is justification for placing the
scalers on a QPL under Armed Services Procurement Regulation (ASPR) §
1-1103 (1976 ed.). which, in pertinent part, provides:

"# % * [A] qualification raquirement may be included
in a specification when one or more of the follcwing
conditions exist.

] ® ® . § *®

"(11) Quality conformance inspection would requira
spacial equipment not cosseonly available.”
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Additionally, NAVSEA noces that by the dnte of bid opening there
were three firms on the QPL and all aubmitted responsive uide. Thus,
NAVSEA ceatends there was adequate compet-.tion as defiuned by ASFR 1}
3-807.1(b)(1)a (1976 ed.), which in, pertlnent part, provides:

"Price competition exists 1f offers are solicited
and (1) at least two responsihle offerors (ii) who can
satisfy the purchaser's (e.g., the Government's) require-
ments (1ii) independently contend for a contract to be
awarded to The responsive and responsihle offeror submitting
the loweat evaluated price (iv) by submitting pricec¢ offers
responsive to the expressed requirements of the solicita-
tion,, Whether there is price competition for a given
procuremeﬂt is a matter of judgment to be based or evaluation
of whether each of the foreuoins conditions (1) through ({v)

18 satiasfied.”

NAVSEA recognizeﬁ'thac, while this_&efinition of competition is specifically
applicdble to negotiated procurements, the conditions of the definition
vere present in the immediate procurement.

Our Office has consistently héid that' the QPL method of procurement,
while inherently restrictive of competition, 18 ordinarily proper in view
of the authority contained in the Armed Services Procurement Act of 1947,
10 U.5.C. § 2305 (1970) and the Federal >Yoperty and Administrative
Services Act of 1949, 41 y.S.C. § 253 (1970), wnich vest agencies with a
raeasunable degree of discreticn to determine the extent of competition
that may be required consistent with the agency's needs. 36 Comp. Gen.
809 (1957); 43 1d. 223 (1963); D. Hvodz & Co., Inc.; Astronautics
Corporation of America, B~180732, B-181371, B-182091, July 1, 1975, 75-2
CPD 1.

In the present cage, NAVSEA hac complied with ASPR § 1-1103 as
requived, Additionally, ‘since there were three suppliers whose products
were on the QPL, the oppo*tunity for competition was prasent. See 45 Comp.
Gen. 363, 367 (1965). Moreover, the Government does not violate the
letter or the epirit of the competitive bidding statutes where only one
firm cen supply its needs, provided the gpecifications are reasonable ‘and
neceseary for the erposa intended. Ibid. The record indicataes a rcason-
able basis for the Navy's: ‘determinaticn to have a QPL reatirement in this
cage, 'Therefore, ru-\office will not objectito the agency's determination.
See Julie- Research Laboratories, Inc., 55 Comp. Gen. 374 (1975),.75-2 CPD
232, Furthar, in connectirn with Air's contention that the contract award
to the successaful bidder w (1l resulct in a higher cost to the Goverament
than an avard to Air (whose bid does mot comply with the QFL requirement),
it has been the position of our Office and the courts that the strict
maintenance of the competitive bidding procedures required by law in the
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letting of public contracts is infinitvely more in the public interest
than the obtaining of a possible pecuniary advantage in a particular
case by violatiocn of the rules. Marsh Stencil Mashine Company, B~188131,
March 23, 1977, 77-1 CPD 207.

. Alleged Mishandling of Air's QPL Request

Air contends that NAVSEA mishandled its request to have its needle
gcalers tested fur possible inclusion on the QPL. Air first requestad
an inspection of its facilities on November 11, 1975. MNAVSEA requeated
the Defense Contract Administretion Services (DCAS) to inspect Air's
manufacturing facility. DCAS visited the plant on December 1, 1975.

At that time. Alr requested that the inupection be postpeomned until
March 1, 1976, when Air would actually be producing needle scalers.
NAVSEA states that a DCAS representative repeatedly atrempted to
reschedule the inspection but thet each time further poutponements were
requested by Air. Air, however, states that no reacheduling attempts
ever took place. .

NAVSEA notified Air on August 11, 1976, that its facilities had
been judged insufficient to manutacture pneumatic needle scalers in
accordance with tha applicable specification. This determination was
made on the basis of the DCAS visit of Decemher 1, 1975.

Alr renewed its vequest for inspection on February 11, 1977. DCAS
surveyed the facilities during a production run and determined that they
ware adequate for producing the needle scalers. This, however, occurred
subsequent to the date of bid opening on the present solicitation. The
DCAS report of survey was seant to NAVSEA on April 22, 1977. The scalers
were tested next and, according to Air, QPL appreval was given on
June 3, 1977.

Air states that it cannot prove that there was a deliberate plan to
exclude it from award under this smolicitation, but it points to the
following facts as showing that its QPL application was improperly
handled so as to effectively exclude it from consideration for award.

First, Air claims that there has been no change in its operations from

the time of the initial QPL request, inapection and subsequent rejection
to'the present request and inspection; yét the present request led to
approval of its facilities after the late for bid opening and after this
protest was filed. Air also argues that the time taken for the current
inapection and approval was unreasonably long. Air points ocut that the
Qualification Requirements Support Data Format lists seven firms as
"potential suppliers' of pneumatic needle scalers, but does not list Air,
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vhich had been a major supplier privr to 1974. Finally, Air states that
the original solicitation for this item, which did not require QPL
approval, was withdrewn with no awvard when Air appeared to have sub-
mitted the low bid, -

NAVSEA otates that the QPL requircment was instituted and
administered in accordance with ASPR section I, part 11, and chaptar
IV of the Defens: Standardization Manual 4120.3-M (1972). NAVSEA notes
that potential suppliers of pneumatic needle scalers have had approximately
4 years to qualify their products and that. NAVSEA has periodically adver--
tised the QPL requirements in the Commerce Busineas Daily. NAVSEA states
that it cannot be blamed for Air's lack of diligence in requesting testing
and DCAS's inability to schedule an inspection to coincide with a major
production run, as Air requested, prior to the solicitation. Additionally,
NAVSEA asserts that the time taken to process Air's present QPL request
has not been unreasonable in 1ight of the February 11, 1977, request date,
the April 8, 1977, bid opening date, and the time required to conduct an
inspection of the manufacturing facilities and to test samples of the
product.

Hh have held that inadvertent actions of an agency which preclude a
potential supplier from competing ou a procnrement do not constitute a
compelling reasop to resulicit so long as adequte competition was generated
and reasonable prices were obtained and there wus no deliberate or
congcious. attempt to preclude the potential supplier. Scott Grapkics, Inc.,
et al., 54 Comp. Gen. 973 (1975), 75-1 CPu 302; Valley Construction Company,
B-185684, Apral 19, 1976, 76-1 CPD 266.

The exiatence of? :hree responsiva hids may be deemed ndequate competi~
tion, See Valley Constriction” "Company, supra. The reaaonableans of the
prices on the bids is a matter for determination by the coatracting nfficer.
Federal Procurement Regulations §§ 1-2,404-1(b)(5) and 1-2.404-2(c) (1964
ed. amend. 121), There is nothing in the reecord which indicates that the
contracting officer has made any determination in thet regard. As to
vhether there was a deliberate or- conscious attempt to preclude Aiz from
competing on the procurement, NAVSEA, as 1t contends, appears to have
instituted and administered the QPL requirement acc.rding to the applicable
procedures. It does not seeun unreasonable for the QPL testing of Air's
product to have been incomplete by April 8, 1977, the date of bid opening,
vhan the request was made on February 11, 1977. Further, as NAVSEA
airesses, QPL testing has been available for 4 years. Thus, potential
suppliers have had ample time to satisfy the requirements prior to this
soli~itation.
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We assume that Air's allegation that its manufacturing facilities
had not changed between the initial unfaverable DCAS inspection and the
subsequent favorable inspection is meant to cast doubt on the accuracy :
of DCAS'a initial inspection. While there may not have been any signifi- .
cant difference in the basic facilities, Air overlooks the fact that the
December 1, 1975, inspection, unlike the suhsequent inspection, did not
take place during a production run, which Air believed was necessary for
a fair evaluation. Consequently, the different findings appear reasonable.

Also, the fact that Air was not listed on the '"potential suppliers"”
list is not an indication that the Navy intended to exclude it from competi-~
* 'on, since Black & Decker Manufacturing Company, the low responsive bidder
under the IFB, was not liated either.

¥uinally, the withdrawal of the original solicitation under which Air
war the low bidder does not establish an intent to exclude Air from
competing on tha present solicitation.

Accordingly, the protest is denied on the grounds considéked. However,
as noted above, the record is silent as to the contracting officer's posi-
tion regarding the reasonsbleness of the responsive bids and this .decision
does not take ‘hat aspect into considaration. PEy separate latter of today
we aie bringing the latter matter to the attention of GSA for its considera-

tion in acting upon the IFB.

Deputy  Comptro ie?’ él’a{';tl‘* .

of the United States
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COMPTRCOLLER GUNERAL. OF THE UNITED STATES
WABHNGTON, D.C. 20848

3-1887680 © Beptember 15, 1977

The Yonorable Joel W. Solomon
Aduinistrator, General Services
Adninistration

Dear Mr., Solomon:
Enclosed is a copy of our decision of today in the matter of Air
Inc,

A8 indicated in the decision, it _is being brought to :he attention
of GSA because the record is silent as to the contracting officer’'s
position concerning the reasonableness of the responsive bids and a
determination in that regard should be made before acting upon the
invitation for bids.

Sincerely yon:s, °

M k{ (o,

Deputy Comptroller General
of the United States

Enclosure
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