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Joerision re: Raymond A. Allen; David Lee Bradley; Basil 0. Toney
i James A. Hauser; by Fobert F. Keller, Acting Comptroller
;eneral.

.Ssue Area: Personnel Panagement and Compensation: Compensation
(305) .

lontact: Office of the Teneral Coansel: Civilian Personnel.

judget Funct.on: General ffovernment: Central Personnel
Kanagement ({805).

)rganizaticn Concerned: General tarvices Adainistration.

\uthority: 23 Comp. Gen. 489. 53 Comp. Gen. 492, 493. Eugie 1.
Baylor et al. v, United States, 198 Cct. Cl. (1972).

Stan Gregg, Director of the Finance Division, General
iwrvices Administration, requestad a decision concerning four
saployees’ claims for overtime compensation for the time
tequired to perfora preliminary and postliminary activities
telating to their guard duties. tefinite amounts of duty-free
JrezXtize may Le aggreqated to oftset employee clajims of
wvertime. (W)
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THE COMPTROLLER OENERAL

OF YTHE UNITED BTATES

WABHINGTON, D,C, 20848

9‘(’) DECISION

)
Y FILE: B-188887 - DATE: Beptamder 21, 1977
:: MATTEH OF: Raymond A, Allen, etal, - Overtime for
iy General Services Administration Guards
O DIGeEST: l. Under decision in Baylor v. United States,

198 Ct. Cl, 331 (1972}, employing agency has
burden of proof‘to establis’s that workbreaks

} away from post of duty are taken by employees
under such circumstances as would entitle em-
ployer to offset breaktime against employce
claims of overtime, Fmployee may rebut setoff
by establishing through competent evidence
that breaks were not available or that breaktime
was 3ubstantially reduced by responding to emer-
gency calls. However, mere fact that employee
is on call and restricted to pren.ises will not

defeat setoff,

o : AN . ‘
2. Definite amounts of d\.cy-free breaklune rmay be
| - aggregated for setoff purposes because Court of
! _ Claims has lield that breaktime consints of regular
period of definite amount of time when employee is
net actually required to perform regular duty at his
posi. Thus, two break periods each day of 16 min-
utes taken by employee may be aggregated by em-
ployer to form 30 minutes for setoff purposes.

' : By a letter dated March 23,. 19717, Mr. Stan Gregg. the Director of

r the:Finance Division of the General Services Aiministration (GSA),

' Region 3, has requested our decision concerning the claims of Messrs.
Raymond A. Allen, David Lee Bradley, Basil O. Toney, and James A,
Hauser. The claimants, all employees of GSA's Federal Protective
Service (FPS,;, clzim overtime compensation for preliminary and

| : postlir nnary activities in accordance with the holding by the Court of

r Claims in Bugie L. Baylor et al. v. United States, 188 Ct. Cl. 331 (1972)
ard our decision at 93 Comp. Gen, 4 .

| I. Background

, Finding that the overtire activines involved in Baylor had been
officially ordered and app. 5ved by appropriate G3A of%xuals, the Court
of Claims held that each of the plaintiffs who testified and presented
evidence was entitled {0 recover insofar as he had substantiated his
claim., In £3 Comp. Gen. 489, supra, we authorized payment of the
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claimsg of FPS officers for overtime compensation for the time
required to travel befween the gun control point and post(s) of
duty, to obtain and replace a firearm where a guard is required
to obtain a firearm at a location other than hie post of duty, and
in the case of supervisors, for the time required to perform neces-
sary preliminary and postliminary supervisory responsibilities.,
W provided, however, that payment would be allowable only where
th. claum was properly verified as to the guard's duties and as
to the location of the control points and posts of duty, where the
claimed traveltime was reasonable as to amount, and wlisre the
total reasonable time involved in preliminary and postliminary
activities exceeded 10 minutes per day after setoff ol aggregate
duty-~free periods.

Based upon the above authoritiea. in 1974, GSA considered
the claims of members and former members of the FPS ior over-
time corapensation. In paying allowable claims during 1874, GSA
made no setoff for duty-free lunch periods because the claunants
certified that they were not given such periods and GSA was unable
to rebut such certifications due tn a lack of appropriate records.
Regarding the period since early 1874, GSA has obtained signed
statements by supervisory personnel which indicate the usual
post assignment for each eniployee and the lunch arrangement for
such post under normal conditions,

In the present case, the four claimants are presen.ing claims
from dates in early 1874, to August 14, 1976, when GSA changed
its payroll pr.cedure sothatovertime maybe paid each pay period.
These claims are similar to approximately 1, 000 other claims
made by I'PS pe-vsonnel against GSA for the period between the
original paymen: of claims by GSA in 1374, until the institution
of the revised payroll procedure on August 14, 1976, Since it has

obtained certification from supervisory personnel concerning break

periods taken by the claimants, GSA has requested our decision
as to the propriety and manner of offsetting the lunch breaks
against the claimed overtime activities,

II. Legal Guide]ines

We note at the outset that in each of the for . claims, the employee
has identified the locations where he worked during the claim period,
and established the percentage of the claim period during which he was
assigned to <ach location. Concerning the number of minutes a)lov.ed
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for the olLtaining and replccement of weapons, and for travel-
time between the control point and duty post, the amount of time
claimed by each of the four employees have, to some extent, been
adjusted in accordance with standards of reasonableness developed
by GSA. These standards are based on the actual time required
by five teams, each consisting of an FPS employee and a GSA
management representative, to perform the preliminary and
postliminary activities in each work situation, In Baylar the Court
of Claims held that the establishment of reasonable maximum
average times was a permissible means to settle these claims,
Baylor at 353, In'53 Comp. Gen. 489, 493, supra, we held that

e Court of Claims did not require the use of Eﬁe averaging tech-
nique wher: other evidence of the required time is available. Thus,
we sanctioned the use by GSA of reasonable maximum times based
upon actual experience. Since in the present case, GSA has com-
puted the times for each separate post of duty, and has included
FPS guards in the actual timing thereof, we have no objection to
the standard iimes considered recasonable by GSA for each post
of duiy.

4:The central issue in this matter is whether in each case, the

i employee both was granted and took break periods which may be

| _getoff by GSA against the claimed overtime, As set forth in Find-

‘ ings 'of Fact Numbcr 75 in Baylor, the barden of proof is placed
on GSA‘in each cage to estasﬁ hThat the workbreaks in question
were taken under such circumstances as would entitle GSA to setoff
such time against the claimed overtime, In deciding when a setolf
may legally be made, the court held:

"Therefore, under the ¢ircumstances in
this case, when the employer makes lunch
break time available, *and the employee
actually takes advantage of such privilege,
. such time may offset otherwise compensable

| preshift or postlh].ft hours of work. This is

;‘ true even when stich breaktime is not regular-

‘ ly scheduled so long as it is regularly taken;
ard it applies when the employee is neverthe-
less subjact to emergency call unless he has
shovwn that responding to such calls substan-
tially reduced his duty free time.
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"Where applicable, such away-from-
post lunch breaks will offset an equal
amount of compensable overtime, Such
offset will operate only in the cases where
the employee was actually permitted to
leave his post for his lunch break, In all
other cases, eating lunch and the perfor-
mance of regular duties are so intertwined
80 a8 to prohibit the finding ¢hat the 'break'
was the employee's own and thus could oper-
ate as an offset. ' 198 Ct. Cl. at 365,

Thus, in order to be entitled to an offset, the burden of proof

is placed on GSA to establish that the employee actually took
advantage of available workbreaks away from his post of duty.
Further, an employee may rebut and defeat the agency's claim

to an offset by establishing that breaks away from the diity post
were not made available, or if they were, that the breaktime was
substantially reduced by responding to emergency calls, Where,
however, GSA can establish that the employee was afforded break-
time away from his posat, the mere fact that the employee was

on call and not permitted to leave the building or premises will not
defeat a seftoff for breaks uniess the employee demonstrates that the
breaktime was substantially reduced by responding to calls,

III. Opinio

The submission accompanying the Marck 23, 1977, GSA request
for a‘decision included statements describing the general deployment
of guards and the relief policies in each building which was the
subject of an overtime claim by the four claimanis liere. The
statements are certified by supervisory persorinel and set forth
generally whether the employee was permitted to leave his post
for breaks and the amount of time customarily taken on breaks.

In a letter datnd May 4, 1877, Mr. Richard A, Simms, Chief,

Shop Steward of Local 1733, American Federation of Government
Employees (AFGE), challenged the staternents on the grounds

that the certifying superviscry oificers were not stationed in the
areas covered by the statements at all times relevant to the claim
period, In response, GSA has furnished additional cextifications

80 that the record contains statements concerning lunch break policy
by personnel who supervised each locailion during the period cove-ed
by the claims.
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.'The full case file concerning each claim was subsequently
furnished to each of the four claimants in order thut they might
submit an alfidavit concerning the regularity and duration of lunch
or other breaks, and the specific place at which they were able
to tal.e such breaks. In addition, the claimants were informed
that they could submit additional independent supporting evidence.
Our decision in this case, therefore, is based upon consideration
of the materials submitted by GSA, AFGE Lucal 1733, and the
claimants,

Mr, /{aymond A. Allen claims overtime compensation for
the per:lod from June 10, 1974, to August 15, 1976, For 40 per-
cent of that period, he was assigned to posts of duty at which GSA
' concedes that he was not granted any lunch break, Since the aver-
age reasonable additiona: duty time for that period was computed
in accordance with the ilecision in Baylor, and there is no setoff
available as to such duiy posts, Mr, en may be paid for the
reagonable additional duty time as set forth in the submission.

JIn addition to the abo’7e duty post'assignments, Mr. Allen was
stationed in Washington, D,C., at 1717 H Street, N.W., on . the
second relief for 40 percent of the claim period, and at 810 V¢ rmont
Avenue, N.W., for 20 percentof the period. Acting on Mr. Allen's
behalf, AFGE Local 1733 submitted to our Office a copy of a certi-
fication dated February 18, 1977, signed by Captain Calvin Taylor,
Commander of Zone 1, District 1, indicating that the second relief
guards stationed at 1717H Street. N.W., did not receive a break
while assigned to that building. Since that ‘document conflicted
with another statemeént signed by Captain Taylor or March 16,
1877, to the effect that met stationed at that bullding were allowed
20-30 minutes to eat at ''space provided other than their post
of duty. " we sought clarification of the matter. As a result, we
have been informed by Captain Taylor that, concerning the period
of time during which he has exercised supervision over guards
asgigned to that buildmg, the February 16, 1977, statement was
correct, Since Captain Taylor exercised such supervision from
March 30, 1975, to August 15, 1976, Mr. Allen may be considered
to have had no breaktime for that period at 1717 H Street, N. W.,
and may be paid for overtime in the amount found"due, Concerning
the perjod prior to March 30, 1975, Lt, James M, Hairston
has certified that men were permitted 20~30 minutes for breaks
away from their posts. Since the Baylor decision requires that
the period of duty-free time be definife as to amount, only the
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lower figure of 20 rainutes may be used for setoff purposes,
Because that amount completely nffsots the 12 minutes of overtime
worked, no additional overtime may be paid for the period prior
to March 30, 1975, at 1717 H Street, N. W,

American Fed=ration of Government Employees Local 1733
has raised an additional argument concerning the issue of setoff
in the case of Mr. Allen, which would also be applicable to all
siniflarly situated employees, Demonstrating that in many
locations, thousands of hours of overtime were worked by guard
personnel in fiscal years 1975 and 1876, the union contends that
working conditions were not normal, It is thus argued that GSA
may not prevail on the issue of setoff because in many instances

+ the guards were not permitted to leave their posts., In a letter
dated July 15, 1977 to this Office, GSA has responded that the
overtime payments "attest to the fact thatovertime was paid during
this period as it was worked obviating the necesaity for the submis-
sion of retroactive claims., This indicates that officers not bemg
relieved for meals werc paid for additional time worked.' It is
our view that in the absence of evidence directly indicating that
by reason of overtime worked, the guards were not permitted to
leave their posts for breaks, the union may not prevail on this
argument,

Thus, concerning the claim of Mr, Allen, payment should be
certified in accordance with the foregoing. We note that no infor-
mation was provided concerning the amount of time necessary for
Mr, Allen to obtain and return a firearm, nor is it clear whether
such time is claimed by him, If such time is claimed and has in-
advertently been omitted from the submission, that time should
be added to the compensable overtime which may properly be paid.

Regurding the claim of Mr. David Lee Bradley, GSA has de-
termined by appropriate computations that he performed 13 minutes
of preliminary and postliminary duty each day during the claim
period. However, GSA has stated that he is provided an aggregate
of 40 to 45 minutes of duty-free breaks away from his pest. Since, -
as noted above, the Baylor decision requires that the period of
duty-free time be definite as to amount, only the lower fzgure
of 40 minutes may be used for setoff purposes.

In response to GSA's claim, Mr., Bradley contends that the
supervisors who submitted certification were either not assigned
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to his zone at the time of his claim, or were not on his shift.
A in the case of Mr. Allen, this issue was referred to GSA,
whizh has submitted additional statements certified by super-
visory personnel who evidentiy were assigned to Mr, Bradley's
zone through the claim period, In addition, Mr, Bradley contends
that a setoff should be denied because while taking breaks, he
was on call and was required to take the break at designated loca-
tions, As noted above, the Baylor decision specifically holds that
the mere fact that the employee was on call and restricted to the
premises while taking a break away from his post will not, in
itself, prevent the employer from taking a setoff for such breaks.
See 198 Ct, Cl. ai 365, Finally, Mr. Bradley staies that during
the claim period, there was a shortage of personnel'and occasional
extraordinary events which interferred with the norral operation
of the relief policy, However, the standard enunciated by the
Court of Claims in Baylor is that responding to eraergency calla
must substantially reduce the employee's duty-free breaktime,
Since Mr, Bradley was able to take breaks most of the time and
since responding to emergency calls was required only occasional-
ly, we cannot conclude that hig breaktime was substantially reduced,
Accordingly, the 40minutes of duty-free time may be setoff against
the claimed 13 minutes of duty-free time, thus barring recovery
by Mr, Bradley on his claim,

Mr, Basil O. Toney claims overtime compensation for the period
frozn March 26, 1874, through August 14, 1876. For 98 percent of
that period, he was assigned to posts of duty at wh:ch GSA statesthat
he was given two breaks daily of 15 minutes each, :In a statemént
dated July 5, 1997, Mr. Toney objects to getting off the two breaks

of 15 minutee ‘wach on'the grotinds that such breaks do not constitute
& one-half hour duty-free lunch break. Thus, the’ 'threshold igBue
presented is whether definite amounts of duty-free breaktime may
be aggregatéd for setoff purposes. In Baylor, the Court of Claims
described breaktime as a regular period of 30minutes or any other
lesser definite drnount of time each workday when the employee
is not actualiy required to pérform regular duties at his assigned
post. - Accordingly. we have held that the duty-frée break periods
regularly taken by an employee should be aggregated to determine
the daily total of breaktime which may be setoff against additional
duty time, 53 Comp. Gen, 489, 492, su ra. Thus, the two 15 min-
ute break periods each day afforded to . Toney may be aggre-
gated for setoff purposes.

In addition, Mr. Toney has argued that his breaks were inter-
rupted on a daily basis, stating that his immediate supervisor can

- -




B-188687

,

verify 'such interruptions., However, Mr. Toney has not submit-
ted a statement from the superviscr and we are unable to ascer-
tain the extent to which interruptions occurred. Accordingly. we
are unable to conclude that Mr. Toney's break periods were sub-
stantially reduced by responding to duty assignments, Since the
brezi period may be aggregated to total 30 minutes each day,
such time completely offsets the 8 minutes of average reasonable
duty time cl~imed by Mi, Toney.

For 2 percent of the total claim period, however, Mr. Toney
was agsigned to a post at which no duty-free break was provided
and where he was required to perform 10 minutes of additional
duty daily. Payment of overtime compensation is, therefore,
allowable as computzd by GSA for this latter assignment.

Mr. James A, Hauser claims overtime compensation for an
average of 13 minutes of additional daily activity for the period
from May 28, 1874. to August 14, 1976, GSA has submitted a
statement certified by Lt. Robert L, Green indicadting:that
Mr, Hauser was provided a 30-minute break daily during the
claim period. Mr, Hauser, however, notes that the administrative
report nlso contains a statement signed by Captain Edward B. King.
who was Mr. Hauser's commanding officer, to the effect that only
a 20-minute break was permitted, In view of the burden placed
on GSA concerning the setoff issue, the con.flicting statements indi-
cate that only the lesser amount, 2C minutes per day, may be
considered for setoff purposes., In addition, Mr. Hauser has argued
that'his breaktime is not duty-free because he is required ! take
the break in his locker rocm and is on call at all time: /sy “ribted
above, the mere fact that the employee was on call and’ res.ricted
to the premises while taking a break away from his post wil) not
prevent the employer from taking a setoff for such break., Finally,
although Mr. Hauser contends that his lunch period was frequently
interrupted, he notes thai he is unable to document such interrup-
tions. We are, therefore, unable to conclude that Mr, Hauser's
breaktime was substantially reduced, as required by the Baylor
decision, Since Mr. Hauser waz thus furnished a duty-freé break
period of 20 minutes daily throughout the period of his claim,
the additional duty time is completely offgset, and no amount of
the claim may be paid.
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' Dispoasition of thece and similar claims may be made by GSA

in accordance with the above,
ﬂk“"fa—

Acting Comp*roller General
of the T"nited States





