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[ Request for Reconsidec2aticn of Denial of Request for Waiver of
Ertoneous Leave Payment). E-188250. September 19, 1977. 4 pp.

Decisicr re: Rcbert M. O'mehoney; by Robexrt F. Keller, Deputy
Ceaptroller General.

Jssue Area: Ferscrnel Management and Compensation: Compensation
(305) .

Contact: Office of the Seneral Counsel: Civilian Personnel.

Budget Function: General Government: Central Personnel
Management (805).

0Organizaticn Concerned: Ynvironmertal Protection Agency.

Authority: & U0.S.C. 5584. 4 C.F.R. 91.5. 24 Comp. Gen. 522.
E-165€€2 (1969). B-186262 (1570}.

An esployee requested reconsideration of z

determinaticn denying his regquest for waiver of an erronecus
lump-sus leave payment made after he was terainated and
transferred to a nev agency. The waiver was not granted because
the eaployee had specific information beforehand that he vas rot
entitled to payment. (HTW)
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FILE: B-188250 DATE:  Septembec 19, 1977

MATTER OF: Robert M. 0'Mchoney - Requast for wolver

.-

' OIGEST: Employer who transferred without break in service
i was told by EPA officials that lump-sum leave
payment could oitly be made when employee scparated,
and not upon transfer Lo neiw agency, but was
erroncously lssued check for lump-sum leave Lalance.
Employee states that he brought payment to altention
i . of payroll office and was adviscd he wes cnti .led to
payment., Vaiver may not be pranted because cmployce
' had spucific informativn heforehand that he wis not
entitled to lump-cum leave payment.

This action is in response to a cequest by ifr. Robzrt H.
0'Mahoncy for reconsideralion of the dotorminntion of our Claims
Divisinn denying his request for waiver under 5 U.S.C., 5584
' (1970) cf an ervoncous payment of Jump=-suin leave in the amount
of $4,431,30,

He. O0'Mahonzy was emoloved as a consultant by the Forirormental

Protcction Agency (EPA) at an annual salary of $36,000 vhen he wes
terminated for lack of work, effcclive Decembor L, 1973, He wes
able Lo obtain a position, commencing Pecember 2, 1973, ulth the
Federy! Power Commission (FPL) as an Atlorncyv-Adviser, grade
GS~15/3, at the then exiriing vate ol $30,147. 1Inciden’. to the
transfer Lrom EPA to FPC, Mr., Q'Mahoiey asked whethes he would
rececive a lump=-swma leave pagsment for his accumilated zruonl leave
balance. He was informed that he was net entitled to & lump-sum
Yeave poyment., lle was desivousr of recriving payment for "is unused
teave since he was aceepling a lower-paving position. On ot
avoul January 13, 1974, Hre. 0'Mahowey received o check in the
srmount of $3,2681.90 repiesencing » $4,431.36 payment for 256
hours of accrued annual Jeave, less $83R6G.27 withneld for

. Federal tas: and $263.13 withheld foc State tax, Mr, O'Huhoney

: ' made no imnairy as te the proprieccy of the paymant.  The EPA
personncl office states that the payment wias nol questioncd
until the fact that no break in service occurred was discovercd
upon receipt from the FPC of Mr. 0'Mahoney's leave record.
By lette: of December L3, 1974, Mr. O'Haheney was notificd

'
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that the payment should be refunded in the amount of §3,281,96, due
Lo his rcemployment, Or Febroary 6, 1975, he was adviased that the

. gross amount of $4,43).3L was due in accordance with 24 Comp. Gen.
522 (1945).

In a May 20, 1975 momora dun to this Offfice, Mr. 0'Mahoncy
stated (referving to himscel{ in the third person):

"Applicunt velieved that because he was taking a
reduction in grade and pay, he was equitably

entitled to = lump sum payment for his accrued

annual leave, and so =tated tn LPA pevrsonnel,

EPA pevsonnceid suid be wvas not so entitled, and

he cleared EPA without puyment, and with the
impression he wvas not polag Lo get such pavment,s % %"

In a Deceniber 30, 1974 wmenorandum regarding Lhis averpayment,
Mr. O'Mahoney strted:

"I was infuemed by cvervone U talked to at EPA
Ltkal I was not entitled Ko a Lump sum payr-eal and
thatl it vould pol be puid. I cieared EPA without
recelving oy suzsh paymeat and begen employneng
at the FPC.

“When the check arrived from EPA in Januacy, 1
conciunded that o/ licials at EPA had reviowed the
situation at my requzst and concluded T was correct.”

The Claims Division denied Mr. O'Mahoney's request for waiver on
the hasis thak, as an atlorney wilh aver 22 years ol Fuederal service
who had investigated his cntitlenent to a lump-sum Jeave payment, he
was av fauld for nol bringing the rvecelipt I the Jumpesum leave payment
co the attention of the proper officials.

In a letler dated Rovember 10, 1976, appcaczing the Claims Divisicn
sclllanent, Hr. G'Manoncy siaced (again refercing to himself in the =
third person): :

Y% % Petitioner had in fact discussed this mattcer
at length with the Office of Planning and manapement !
at. EPA hefore his Lransler e Lthe FPC,  That Ofiice
wos therefore fully awvare of his inminent depaevture
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and had informed him that they would not issue him

a lump sum payment. Conscquently EPA's action 1n
issuing the lump sum payment some weeks after his
departure was a complete surprisc Lo Petitioner and
Petitioner did inquirc then af the payroll office of
the Eavitonmernital Protection Apency as to the propriety
of his cashing the check, lle was told emphatically
that the check was ! is and that he should cash it."

However, ia that letier Mr. O'Mahoney did not provide zny
specific information rogarding hls discusgion with the EPA payroll
office concerning the propriety of his cashing the check.

The authuority tn waive overpayments of pay and allowances is
contained n 5 0. €.C. 5564 (1970) and the regulations ifwplementing
that section, vhich ave found at 4 C.F.R, 91.5 (1976). Seclion 91.5
provides for waiver of am evroneous paymen.. whencver:

"(c) Collection acztion under the claim would be
against equity and good conscience and nol jn the
best interezts o2f the United States. OCencrally
these criteria will be met by a (indivg that the
erroncous payment of pay otv allowances occurred
through administracive erxvor and that there is ro
indication of fravd, misceprcsentation, fauli, or
Juck of pood €aith an the part of the empluyec ov
moember or any othet person having an interest in
obtaining a waiver of the claim. Any significont
unexplained incrzase in pay or allowances which
would require a reusonable person tu wmoke inguiry
concerning Lhe correctness of his pay cr allowances,
ovdinarily viould preclude a waiver when the employce
or member fajls to bring the matier to the altention
of apovopriale officials.® % &%

Whether an employee who receives an erroneons payment is free from
fault in the matter can oanly be determined by a caraiul analysiz of all
pertinent facts, not only those giving rise¢ to the overpayment but thosc
indicating whether the employee reasonably could kave been expected to
have been aware that an crror had bzen made. 1f {t Is administratively
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determined that a recasonable man, under the circunstancer fnvolved,
would have made inquiry a#s o Lhe correctlness of the puyant and
the employce involved did ro!, the employee could not be said to
be free from fanle fn the mattoy, and the claim apainst him should
not be walved. Sce B-165663, Junc 11, 1969,

As statea above, after denial af his request for walver by Lhe
Claims Division, Mr. 0'Mahcney stated that he did, §in fart, contact
the EPA payrell office to question the jayment. Thus, he argucs
that he was not at fault for Lhe purposu¢ of the walver statule,

I an ewployee questions the accuracy of his pay and is assured
by the proper officinis that he is being correctiy paid, a request
for vajver generally would be leoked npon favorably by this Office.
For instance, in Mzltor of Jawmes . Schracder, B-18062%2, June 28,
1976, this Office vaivaed the indebteduess of an enployee wha had
questioncd an appacent overpeymenl bul had been assured thit he was
entitlced Lo tise amounl he was veceiving., While stating that the
empioyce had reason to question the paywent, this Office found thai
the ¢ plover did not have any spoecial Knowoedge of persomel law
which would zive him o basis Lo queslien the ageney's assurance that
the poyricat was correct, However, unlike Mr. 0'Mahoncy, Lhe employcc
had ast fuguivad and bien advisod that he was pot entitled to the pay
before receiving it. Unlike the employec in the Schrueder case,

Mr. ¢'Mahoncey had specific, explicit information prioc to the payment
that he was not entitles to a lukp-sum lcave payment and, thuas, did
have a basis upon vhich he could reasonably be expected to vealize
that the payment h: receivad wus not corvect, notvithstanding that he
states he was adviscd othorwise by the pryroll office.

Tn vicy of the above, the detepmiration of our Claims Division
deuying v, O'Hakoney's request lor waiver is sustained.
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