THE COMPTROLLER GENERAL

DECISION OF THE UNITED BTATES
WASHINGTOMN, D. e 2054a8

MATTER OF: Veterinary and Optometry Officers of the
Uniformed Services
DYARET l. Where a statute is unambiguous and its
directions specific, its plain meaning
may not be altered or extended by
administrative regulations, nor may
administrative regulations bes formulated
in an attempt to add to the statute some-
thing which ias not there,

2., The receipt of information, later established
to be erroneous, by one dealing with a
Government official, which was relied upon
by the recipient to his detriment, does not
afford a legal basis for a payment from
appropriated funds, since it has long been
held that in the absence of specific statutory
authority, the United States is not liable
for the negligent or erronsous acts of its
officers, agents, or employees, even though
committed in the performance of their offi-
cial duties,

3. A service member's entitlement to military
pay is dependent upon a statutory right, and
neither equitable considerations nor the
common law governing private employment
contracis have a place in the determination
of entitlement to military pay.

4, There is currently no statutory authority for
the payment of special professional pay to
Reserve veterinary and optometry officers
of the uniformed services who entered on
active duty after June 30, 1975; hence, such
officers are not entitled to special pay not-
withstanding any trative regulations
or recruiters' promises to the contrary.

37 U.S,C. 302a and 303 (Supp. 1II; 1973).

5. By statute, Reserve service performed by
members participating in the Armed Forces
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8.

Health Professions Scholarship Program
may not be counted in computing years of
service creditable for basic pay, except
as may otherwise be provided for certain
physicians and dentists; hence, veteri-
nary officers who participated in the
program may not receive longevity credit
for time spent in professional school in
the computation of their active duty basic
pay despite any promises to the contrary
that may have been made to them.

10 U.S5.C. 2126 (Supp. II, 1972).

Reserve veterinary and optometry officers
of the uniformed services, who were
wrongly advised about their basic and
special pay entitlements and who were then
mistakenly overpaid, may receive favor-
able consideration under the statute
authorizing waiver of claims arising out of
such erroneous payments; however, over-
payments received by an officer after he
received notice of the error may not
properly be waived, since upon notice the
officer would become partially responsible
for correcting the error, at least to the
extent of setting aside subsequent overpay-
ments for eventual return to the Government,
10 U.8.C. 2774 (Supp. L, 1872).

This action is in response to questione recently brought to our
attention regarding basic pay and special pay entitlements of certain
veterinarians and optometrists who are commissioned officers in
the uniformed services.

It is indicated the Department of Defense has determined that
Reserve veterinary and optometry officers who were on active
duty prior to July 1, 1975, are entitled to receive special pay of
$100 per month, but that such officers who entered active duty on or
after July 1, 1975, are not entitled to special pay in any amount.
The correctness of this determination has been questioned., In
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addition, it is said many of the members, who participated in and
were commigsioned through the Armed Forces Health Frofessions
Scholarship Program, were advised that their time spent as
commissioned reservists while attending professional school would
be creditable for purposes of longevity in the computation of active
duty basic pay, but it was later determined that time spent in
professional school was not creditable in computing basic pay.

The correctness of that determination is also questioned. Finally,
it is indicated that through administrative errors, many of the
members may have received overpayments of basic and special
pay, and they may have, as a result, become indebted to the
United States, Their eligibility to obtain waivers of the claims
against them is questioned.

The cases of three of the officers affected have been presented
in specific detail:

1. Lieutenant Robert E. Titcomb, USNR,
received the degree of
June 1875 and accepted an appointment as an_

m Navy Reserve, on June 10, 1975, However
e did not enter on active duty as an _
until July 5, 1975. He was paid spec a8 an

een made, that he had never been
entitled to special pay, that such pay was being termi-
nated, and that he was indebted to the United States in
the amount of He has questioned the pro-
priety of action en 10 terminate special optometry
pay to him and has also, in effect, requested that his
indebtedness, if any, be waived.

2, Captain David F, Thompson, USAR
received the degree of
in June 1975 and accepted an appointment as a Resarve
commissioned officer of the Veterinary Corps of the
Army on June 26, 1975, However, a rently he did
not enter on active duty with mﬂmu Septem-=
ber 1875 and was then advised that he was not entitled
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to special pay as a & He has never
received special pay suggested that the

withholding of such pay from him is improper,
Ca Samuel P, Galphin, Jr., USAFR.

¥
Health meeﬂsinna Schaln.rsh.tp Program while
he was attending veterinary school. He received

of the Air Force effective June 14,
ordered to extended active duty effective July 4,
19786, . Special pay was
withheld from him alfter he entered on active duty,
but he did receive basic pay as a captain with

over 2 years of service, with a pay date of
February 12, 1873. However, on May 5, 19786,

he was notified that a mistake had been made in

the computation of his basic pay and that he should
have been paid as a captain with less than 2 years
of service, since the time spent in the scholarship
program was not creditable in computing basic pay.
Air Force authorities have advised that he received
overpayments of basic pay in an amount H
between July 4, 1975, and May 5, 18786, receiv
additional ove ents of basic pay thereafter in
an amount until his pay records were
adjusted effecfive May 31, 1978. Captain Galphin
has questioned the propriety of withholding special
pay from him and has also requested waiver of the
claim of the Government against him for

the total amount of apparent overpayments of basic
pay received by him.,

In addition to these three members, it is reported that other veteri-
nary and optometry officers similarly situated have expressed dis-
satisfaction due to the withholding of special pay from them, Also,
it is reported that other Air Force and Army veterinary officers,
aside from [ vio were commissioned through the
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Armed Forces Health Professions Scholarship Program were mis-
takenly credited with time spent in professional school for basic pay
purposes, and have expressed an interest in obtaining waivers of
the claims against them arising from the overpayments of basic

pay they received; however, the particular facts and circumstances
of their cases have not been presented,

The service members affected contend, first of all, that the
withholding of special pay from them is inequitable and contrary to
regulation, It is asserted that they were promised by military
authorities prior to their entry on active duty that they would
receive special pay, and that the denial of such pay constitutes both
a breach of their contracts with the Government and a broken
promise made by recruiting officials that they relied upon to their
detriment. It is further asserted that it is inequitable to deny them
special pay simply because they happened to enter on active duty on
or after July 1, 1975, while other officers similarly qualified who
were on active duty before that date were given and continue to
receive special pay, It is also suggested that Table 1-5-1 of the
Department of Defense Military Pay and Allowances Entitlements
Manual (DODPM) authorizes the payment of special professional
pay to them, since they were appointed and designated as veterinary
and optometry officers prior to July L, 1975, even though they were
not called to active duty until a later date.

Secondly, several of the officers who participated in the Armed
Forces Health Professions Scholarship Program state that they were
promised by military authorities that their time spent as reservists
during professional school would count for longevity purposes in the
computation of their active duty basic pay. They say that they relied
upon such promises when they entered the program and thus obli-
gated themselves to enter on extended active military service. They
contend it is inequitable for the Government to renege on the
promises made to them by military officials while still holding them
to perform active duty in accordance with their agreements,

Third, several of those officers against whom claims have been
brought due to apparent erroneous overpayments of basic pay and
special pay state that, in general, they did not know they were
being overpaid, and they had established their personal financial
planning and budgeting in accordance with the pay they were given
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and to which they believed they were entitled, They have expressed
the belief that recoupment of the apparent overpayments they received
would be unjust and would cause them to suffer unreasonable personal
financial hardship.

I. _Special Pay Entitlement of Optometry and Veterinary Officers

With respect to the statutory authority governing the eligibility
of optometry officers to receive special pay, 37 U.5.C. 302a
(Supp. III, 1873) provides in pertinent part that:

"(a) In addition to any other basic pay, special pay,
incentive pay, or allowances to which he is entitled,
each of the following officers is entitled to special pay
at the rate of $100 a month for each month of active duty:

"(1) a cormmmissioned officer--
1)
(A) of the Reg%r Army or the Riﬁl_lr
Navy who is designa as an optometry ofiicer;

"(B) of the Regular Air Force who is
designated as an optometry officer; or

"(C) who is an optometry officer of the
Regular Corps of the Public Health Service;

who was on active duty on the effective date of this section;
who retired before that date and was ordered to active duty
after that date and before July 1, 1875; or who was designated
as such an officer after the effective date of this section

and before July I, 1975;

"(2) a commissioned officer--

"(A) of a reserve component of the Army or
Navy who is designated as an optometry officer;

"(B) of a reserve componeint of the Air Force
who is designated as an optometry officer; or
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"(C) who is an optometry officer of the
Reserve Corpe of the Public Health Service;

who was on active duty on the effective date of this
section as a result of a call or order to active duty

for a period of at least one year; or who, after that date
and before July 1, 1875, is called or ordered to active
duty Tor such a period; * * ¥ (Underscoring supplied.)

And with respect to the statutory authority for the entitlement of
veterinary officers to special pay, 37 U.8.C. 303 (Supp. III, 1973)

provides in pertinent part:

"(a) In addition to any other basic pay, special pay,
incentive pay, or allowances to which he is entitled, each
of the following officers is entitled to special pay at the rate
of $100 a month for each month of active duty:

"(1) a commissioned officer--

"(4) of the Regular Army who is in the
Veterinary Corps;

F]
(B) of the Re%r Air Force who is

designated as a vete v officer; or

"(C) who is a veterinary officer of the
Regular Corps of the Public Health Service;

who was on active duty on June 29, 1953; who retired before
that date and was ordered to active duty after that date and

before July 1, 1975; or who was appointed or designated as
such an officer after June 28, - efore July I, 3

"{2) a commissioned officer--

"(A) of a reserve component of the Army
who is in the Veterinary Corps of the Army;

"(B) of a reserve component of the Air
Force, of the Army or the Air Force without
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apecification of component, or of the National
Guard, who is designated as a veterinary
officer of the Army or the Air Force, as the
case may be; or

"(C) who is a veterinary officer of the
Reserve Corps of the Public Health Service;

who was on active duty on June 29, 1953, as a result
of a call or order to active duty for a period of at least
one year; or who, after that date and before July 1, 1975,

was called or ordered to active duty for such a period;
¥ ¥ ¥" (Underscoring supplied.)

It appears that all of the optometry and veterinary officers in
question here are members of Reserve components of the uniformed
services. Hence, their entitlement to additional special pay of §100
per month is dependent upon their having been "called or ordered to
active duty" before July 1, 1975.

Special pay for veterinary officers was originally authorized by
section 8 of the act of June 28, 1853, ch. 158, 67 Stat. 86, 89-80.
The legislative history of the act indicates the purpose of this author-
ization was to help equalize the position of veterinarians with that of
physicians and dentists, who had previously been authorized special
pay, since veterinarians were also subject to the so-called "doctors
draft" existing at the time. In addition, it appears a shortage of
Reserve veterinary officers had arisen then. See Doctors Draft
Law Amendments: Hearings on H.R, 4405 (S,153]) Before the Senate
Comm. on Armed Services, 83rd Cong. 15t 9e8s, 100-135 (1853)
(statement of Dr, James A. McCallam). The 1953 legislation
authorized special pay for veterinarians called or ordered to active
duty "prior to July 1, 1955." Subsequent legislation periodically

extended entitlement to special pay for veterinarians entering on
active duty thereafter, up until 1975,

Special pay for optometry officers was originally authorized by
gection 202 of the act of September 28, 1971, Public Law 82-128,
85 Stat, 348, 357-358. The legislative history of that act indicates
it was then determined that optometrists should receive special pay
at the same flat rate as veterinarians, since both health professional

-8 -



B-188211

groups had about the same educational requirements and comparable
civilian incomes, and draft calls for optometrists and veterinarians
had been about the same. BSee Senate Report No. 92-83, 92d Cong..
lst sess. (1871). The 1971 act authorized special r;y for optometrists
called or ordered to active duty "before July 1, 1973."

Sections 202 and 203 of the act of July 9, 1973, Public Law 93-64,
87 Stat. 147, 149, extended the eligibility date for both groups from
July 1, 1873, to July 1, 1975. It was the last such extension.
Concerning the purpose of that extension, Senate Report No. 93-235,
83d Cong., lst sess. (1973), contains the following comments:

"The bill as reported continues until July 1, 1975,
the special pay provision for physicians, dentists,
veterinarians, and optometristas. Under existing law

health professionals in these categories on active duty
s recelve

or entering on active duty before July L,
] RS AU in Sections 302, 302a, and 303
Title 37 of the United States Code. Unless the

authority for this special pay is continued, those physi-
cians, dentists, veterinarians, and optometrists
entering on active duty on or after July 1, 1973, would
not be entitled to receive this special pay but those who
have entered on active duty before July 1, 1973 would
continue to receive such pay.

* ® W ok ok

"The committee believes that it would be inequitable
to cut off arbitrarily special pay for the health professionals
in question who happened to have entered service after
June 30, 1973,

"The committee notes, however, that in all probability,
the entire matter of special pays and bonuses for health
professionals will be given further consideration in the not
too distant future.”" (Underscoring supplied.)

It thus l&pllrl that this legislation was intended to extend special

Py ility to those optometry and veterinary officers who
'entered on active duty” before July L, 1975, Therefore, it is our
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view that 37 U.5.C. 302a and 303 in authorizing special pay for
Reserve optometry and veterinary officers "'called or ordered to active
duty" before July 1, 1975, requires such officers to have entered on
active duty before that date as a prerequisite to special pay entitlement.

With regard to the suggestion that Defense Department regulations
may provide authorization for special pay to the three particular
officers in question, Note 2 referred to in Rules 6 and 10 of Table 1-5-1
of the DODPM purports to authorize special pay for Reserve optometry
and veterinary officers "'who were designated, appointed, or called to
active duty under these rules on or before 30 June 1875, and who
otherwise qualify, " This regulatory provision, if effective, would
appear to grant the members entitlement to special pay, since they
were designated and appointed Reserve optometry and veterinary
officers prior to June 30, 1975, although they did not enter on active
duty until a later date. However, Note 2 applies to both Regular and
Reserve officers, and in view of the specific language of 87 U. 8. C.
302a and 303 quoted above, apparently the terms "designated" and
"appointed" on or before June 30, 1975, refer only to Regular officers,
while the term '"'called to active duty' on or before June 30, 1975,
apparently refers to Reserve officers. The statutory provisions of
37 U.8.C. 302a and 303 and their legislative history make it clear
that a Reserve optometry or veterinary officer must have been called
to active duty, that is, entered on active duty, before July l, 1975, as
a prerequisite to special pay entitlement. The statute does not extend
entitlement to a reservist who may have been designated or appointed
an optometry or veterinary officer but not called to active duty prior
to July 1, 19756, It is a settled rule of law that where a statute is
unambiguous and its directions specific, its plain meaning may not
be altered or extended by administrative regulations, nor may
administrative regulations be formulated in an attempt to add to the
statute something which is not there, See Koshland v, EEI‘L%

298 U, S. 441, 447 (1936); United States v, Calamaro, 3 .,
357-359 (1957); Ruiz v, Mborion, 462 F. 2d 818, 827 (1972); Bank

of New York v, Unlted States, 526 F. 2d 1012, 1018 (1975); 53 Comp.
Gen. 547 (I074). Hence, the cited regulatory provision is ineffec-

tive to the extent that it purports to authorize special pay to members
appointed or designated as Reserve optometry and veterinary officers
prior to July 1, 1975, but not called to active duty before that date,

We are advised that the military authorities have become aware of this
discrepancy, and that action has been initiated to clarify the regulation
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in order to make it consistent with the statute. Accordingly, it is
our view that the regulation does not furnish a basis for special pay
entitlement to the three members specifically identified in this
decision or others who may be similarly situated.

It has been further suggested that the members in question were
improperly misled by recruiters to believe they would receive special
pay and that they were led to believe that such pay may have been a
part of their contracts with the Government. In addition, it is
suggested that it is inequitable to withhold special pay from them,
since other optometry and veterinary officers who happened to have
entered on active duty before July 1, 1975, have continued to draw
special pay. However, the receipt of information, later established
to be erroneous, by one dealing with a Government official, which
was relied upon by the recipient to his detriment, does not afford a
legal basis for a payment from appropriated funde, It has long been
held that in the absence of specific statutory authority, the United
States is not liable for the negligent or erroneous acts of its officers,
agents, or employees, even though committed in the performance of
their official duties. See Federal Cro Inlurmca Co ration v.
Merrill, 322 U.S. 380 (19047); Posey v. . 2d
228, 234 (197); and Parker v.ﬁﬂx Eea 108 ﬂ Cl. 661 (1972).
The rule is also well esfablished that a service member's entitle-
ment to pay is dependent upon a statutory right, and that equitable
considerations and the common law governing private employment
contracts have no place in the determination of entitlement to
military pay. See Bell v. United States, 366 U, S. 393, 401 (1961);
United States v. Willlams, 302 U, 5. 46 (1937); and 52 Comp.

Gea, 508 (I073). “Thersfore, since 37 U.S.C. 302a and 303, and other
statutory provisions concerning military pay, provide no luthnrity

for granting the members special pay by virtue of their being Reserve
optometry and veterinary officers entering active duty after June 30,
1875, they are not entitled to such pay; and while it is regrettable

that they may have received erroneous advice or information from
recruiters regarding their entitlements, such circumstances do not
afford a legal basis upon which special pay may be allowed to them,
Accordingly, it is our view that the three members referred to above
and others similarly situated, are ineligible for r:recial professional
pay, in the absence of further legislation to extend eligibility to

them.,
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II. Longevity Credit for Basic Pay Purposes under the
Armed F‘urnul Health maugnna larship
Program

Under the Armed Forces Health Professions Scholarship Program,
10 U,S8.C, 2120-2127 (Supp. II, 1972), students following courses of
education in designated health professions may be commissioned in
Reserve components of the Armed Forces and receive scholarships
provided by the Department of Defense, thereby incurring active
duty obligations. tion 2126, 10 U.8.C,, directs that service per-
formed while a member of the program shall not be counted in com-
puting years of service creditable under 37 U,8.C. 2056 (service
creditable for basic pay), except as may be provided for under
37 U.8.C. 205(a)(7) and (8), that is for officers of the Medical Corps
or Dental Corps of the Army or Navy, officers designated ag medical
or dental officers of the Air Force, or officers commissioned as
medical or dental officers in the Public Health Service, (physicians
and dentists). Hence, veterinary students participating in the program
may not receive longevity credit for time spent in professional
school in the computation of their active duty basic pay.

Despite this provision of the law a ently
advised that his time as a be
creditable as service time for purposea of com pay, and
upon entering on extended active duty he b receiving basic pay
at the enhanced rate of a captain with over 2 years of creditable
service. Statements contained in the file indicate that the Air Force
Assistant Surgeon General for Veterinary Services has confirmed
that many veterinary officers were given service credit for veteri-
nary school in the same circumstances, and that several Air Force
and Army veterinary officers aside from Ca Galphin feel they
were improperly misled in the matter, however, as in the
question of special pay entitlement, the fact that the members in
question may have received erroneous advice concerning their basic
pay entitlements does not afford a basis for concluding they may as
a matter of law receive service credit for their time in professional
school. Accordingly, those veterinary officers who participated in
the Armed Forces Health Professions Scholarship Program are not
entitled to receive credit for service performed in the program in
computing years of service creditable for basic pay. Any erroneous
overpayments of basic pay they received are subject to recoupment,
if not waived.
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Ol. Waiver of Erroneous Overpayments of Basic and Special Pay

Subsection 2774(a) of title 10, United States Code (Supp. I, 1972),
provides in pertinent part that a clalm of the United States against
a person arising out of an erroneous payment of pay or allowances,
to or on behalf of a member or former member of the uniformed
services, the collection of which would be against equity and good
conscience and not in the best interest of the United States, may be
waived in whole or in part. However, subsection (b) provides in
pertinent part that the Comptroller General or the Secretary con-
cerned, as the case may be, may not exercise his authority to
waive any claim--

'{1) if, in his opinion, there exists, in connection
with the claim, an indication of fraud, misrepresenta-~
tion, fault, or lack of good faith on the part of the
member or any other parson having an interest in
obtaining a waiver of the claim; * % *"

The word "'fault, " as used in this subsection, has been interpreted
by our Office as including something more than a proven overt act
or omission by & member. Thus, fault is considered to exist If it is
determined that the member should have known that an error existed
and should have acted to have it corrected. The standard employed
by this Offfce is whether a reasonable person should have been aware
that he was receiving ent in excess of his proper entitlements.
See 4 C.F.R. § 01.5 ({977) and B-188107, February 16, 1977.

In the case of Captain Galphin, it appears that he and other veteri-
nary officers similarly situated were takenly advised by military
authorities that service performed while attending school under the
Armed Forces Health Professions Scholarship Program would be
creditable for purposes of computing basic pay, and it further appears
that those authorities mistakenly assigned to the veterinary officers
pay dates coinciding with their dates of commissioning under the
program. Hence, it is apparent that the member could not reasonably
have been expected to know or realize he was being overpaid until he
was actually notified of the mistake on May 5, 1976. In these circum-
stances it is our view that it would be against equity and good con-
science to require collection of the * erroneously overpaid to
him for service prior to that date, since until that time he was not at
fault in the matter and had no responsibility to correct the mistake made.
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However, when the member was made aware of the fact that he
was being overpaid, he then became partially responsible for
correcting the error, at least to the extent of setting aside subse-
quent overpayments received by him for eventual repayment to the
Government. We are advised that the member received additional
overpayments of basic pay in the amount of after May 5,
1976, It is, therefore, our view that the member may properly
be required to repay that amount. Accordingly, we waive the claim
of the United States against Captain Galphin in the amount of

which arose out of overpayments of basic pay to him

ur e period July 4, 1975, to May 5, 1876. However, we do not
een H

waive the claim against him fo arising from overpayments
received by him for service betw ay 5 and 31, 1876.

In the case of Lieutenant Titcomb, documentation in the file
indicates he was initially advised by Navy disbursing officers in
July 1975 that he was not entitled to special pay, but that he was
later advised he was entitled by regulation to such pay on the basis
of his having been designated an optometry officer before July 1,
1875. He then received erroneous overpayments of special pay in
a total amount o until the mistake was eventually
corrected., Since oes not appear that he knew or should have
known that any portion of the payments of special pay were actually
erroneous when he received them, we waive the claim of the United
States against him in the total amount of

Appropriate officials of the Air Force and the Navy should advise
Captain Galphin and Lieutenant Titcomb, respectively, of this waiver
action and their right to apply for refund of any of the waived amounts
which have been refunded by them,

While we understand that other optometry and veterinary officers
have raised similar questions concerning their basic and special
pay entitlements, and have expressed an interest in receiving
walivers of the claims against them arising out of erronecus overpay-
ments, the particular circumstances of their caaes are not before
us. Accordingly, such cases when brought to the attention of the
proper authorities should be treated in conformity with the views
expressed here,

Comptroller General
of the United States
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