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Decision re: Optimus Systems, Inc.; by Robert ¥. Keller, Deputy
Comptrollev General.

Issue Avrea: Federal Procurement of Uoods and Services (1900).

Contact: O0ffice of the General Counsel: Procureament Law I.

Budget Punction: fGeneral Government: dther General Government
(806) .

trganizatlon Concerned: Environmental Protection Agency.

Authority: B-184926 (1976). B-183773 (1976). B-1R4518 (197%).
B-1687S47 (1977) . B-184017 {1975). 4 C.P. R. /0,10,

The protester alleged that the agency's bias in
evaluating their technical propesal wvas the sole cause of their
onission from thel«o:petitlve range. Mhe protest was denlied
since there was no indication that the bias, even if *‘ did
exist, affected the protester's competitive standing. 0 will
consider the merits of a protest aftar the: protest has hnd a
hearing in a United States District Court if the case has bhaen
dismicsed without prejudice providing the protest vwas otherwise
timely filed. (Azthor/SC)
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Bruce Krasker
THE COMPTROLLER GENERAL Poc. I
OF TYHME LUNITED BETATES
"/ WASKHINGTON, D.C.,. 20548

DECISION

[ S

-9 EILE: B-187560 DATE: August 31, 1977
ey

Al MATTER OF: Optimum Systems, Ine.

O

DIGEST:

1, Argument that, as a matter of policy, GAQ should not consider
parite of protest after protester has had hearing in United
States Dietrict Court which resulted in adverse findings and
conclusinna of law in denial of motion for prelimlnary
injunction 18 not adopted. Since ruling on either TRO or
preliminary injunction is not final adjudication of merits
and if casc is digmissed without prejudice, we will conaider
merits of the prctest if otherwise timely filed.

2. Where protester contends that bias against it by agency personnel
in evnluating its techniecal proposal was sole cause or Lts
omission from compatitive range, protester must establish exist-
ence of bias and impact upon 1ts competitive position by showing
that evaluation was not reasonable. Fven assuming bias existed,
pince there i8 no indication that it affected protester's competitive
standing, protest 1is deni:d.

: . ‘.

Dptiram Systams, Inc. (OSI), raiges one igsue in its proteet
against its exclusion from the competitive range in connectilor with
request for proposals (RFP) No. WA 75-£716, izsued by tha Environmental
Protection Agency (EPA). 0SI maintains than EPA's bilae in its
evaluation of OSI'B proposaal was the sole reason it was not considered
in the competitive range. The RFP was for automatic data processing
(ADP) services and was ultimately awarded to the Computer Nztwork
Corporation (Comnet).

PROCEDURAL BACKGROUND

0S1's protest was filed wi:h ‘our Office on October 4, 1976.

' 0SI was informed by BPA that its proposal wa- not considered to be

i in the competitive range on August 16, 1976. By letter of August 27,
‘ 1976, OSI protested that action to EPA, which denied the protest by
letter of September 22, 1976. At the time ic filad its protest

with our Office, OSI advised that a debriefing was scheduled shortly
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thereafter, Our Office acquiasced in 051's request that it ba
permitted to submit the details of its protest after the debriefing.
The debricfing on November 24, 1976, apparently faflad to satisfy
0S1's objections.

Consequently, on November 30, 1976, 051 filed its Complaint
for Declaratory Judgment and Injunctive Reiiz2f in the United States
District Court for the District of Columbia, Civil Action No.
76-2198. On that date, a temporary restraining orvder (TRO) was issusd
pending further ordar oi the court and a hearing on the Application
for Preliminary Injunction was set for Decembex &, 1976, After
congideration of the compleiut, depositions, memoranda, and, testimony,
United States Diastrict Court Judge John Lewie Smith, Jr., ordered
on December 7, 1976, chat the Motion for Pralimirary Injunction
be denied and the TRO he vacated and disnolved. Judge 3mith found
that 0SI had "failed to satisfy the requiremunts for the granting of
a preliminary iujunction." Our consideratlion of the case was
susperded during this period.

At that point, our Office informed O0SI that, pursuant to
4 C.,F.,R. § 20.10 (1976) of our Bid Protest Proceduresa, we could not
concidar tue merits of the protest while the case was before the
court. Therefore, upon motion of 0SI, Judge Smi*h ordered on
February 24, 1977, chat OSI's mnotion to dismiss without prejudice
be sranted, OSI then pursued its protes: with our Office.

[

YTATEMEWT OF PROTEST

Essentially, O0SI maintains’that its omission Erom the
competitive range was caused solely by an undue bilas agains: it
by the EPA evaluators, which manifested itself in the form of
unwarranted low scores,

0SI traces the preju'ice to the predescesscc contract which
it was performing. OSI was awarded the ADP contract to provide a
wide range of computer services on a fixed-prine basis after a com-
petitive procurement in 1973. The vecord iniicates that a degree
of dissatisfaction with 0SI's performance existed within the EPA
conponents served by OSI. These verc primarily the Management
Information and Data Systems Division (MIDSD) and its user group
called the Storet Division, concerned with statistics aud data on

'



Fourth, the head of the’'Storet Division. as moderator of a cen-—
fprence on Storet use held Decembar 2~4, 1975, attendad by a large
apgment nf the EPA computer community, allegedly indicated tha: his .
pruference to ‘perform the protested contract was anyone "other than
0SI. It is further alleged that he said he woulu actively work to
Leing about that change. Allegedly, the remarks were spontancous
and delivered just prior to the submission of best and final offers
for the instant RFP. (These allegations have been denied in a
deposition taken in cOnnection ‘with the-court proceedings.) Fifth,
on December 17, 1975, an EPA employee enteced certain commands into
the 0OSI computer specifically designed to tender che computer
inoperable. This® delibprate action occurred during 0S1's bench-
mark test which must ‘have béen successfully completed to be eligible
for further® competiftion for the RFP, Tira individual who performed
this act was. in the Storac Division, .Sixth, in February 1976,

MIDSD published rha EPA ‘Syastems News, which impiledly criticized

OS1 for the amoun.: of ite pillings.
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' the nations witerways. The initfal Jdissatisfaction was based
‘ . apon the belief of the user coomunity that 0SI was reapirg an inor-
‘ dinately high profit on the contract. In fact, a "Freliminary
' Compariaon of Operating Cnsts for Application Run at the OSI and
.  NCC Pacility," prepared by MIDSD in October 1975, called OSI's
monthly bill "juiecy." (NCC is another EPA installation for ADP work.)
The contract was awarded on a fixed-price per unit basis based
upon the EPA estimated use in 1973, Wc: note that the actual usage
far exceeded that estimated, which gave rise to higher total profits
for 2SI than EPA expected.
0SI outlines other examples of what it terms bias against it,
The history of these eveats may be stated briefly at this point.
‘ The first events occurred in Junuary 1973 and concerned the undue
: withholding of informacion by the head of the -Storet Division as to
the location of .EPA computer terminals "0SI maintains that
knowledge of that information would have permitted it to meet the
; :contracc requiremants in & more rimely and responsime manner.
; The second occirrence was also in 1972 and involved ullagad misuse
' of the conputer system to diaaeminat\\r\ all EPA teriiinals the personal
resur- »of an EPA: computer officia;, causing embarrassmeit: to the EPA
official and damage to '0SI's reputation fov its inability te maintain
the conridantiality of ifs systems, Third, in May 1974 the head of
the Storet Division unsuccessfully tried to hava work, properly the
: subject of the (973 contract, transferred to another contract. |
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THE BLUE RIBBON PANEL

As a result of the sccumulated effect of this chain of avents,
0SI lciezd a formal protest with EPA on March 23, 1976, alleging
bias ~gainst OSI in the conduct of the procurement., Essentially,
OSI maiutained that it could not raceive a fair and impartial con-
sideration of its proposal from the Techuizal Bvaluation
Committee (TEC) which wens delegited the reJpongibility to evaluate
the technical merits of 1its propasal., As a consequence, the
source selcetion offiectal (550) for the procuremsnt in conjunction
with the Assistant Administrator for Planning and Development
appoirited a Blue Ribbori Panel (Panel) “o investigate the charges
on May 24, 1976, The Panel was composed of two senior level ANP
officials from the Department of Agriculture and the Naricaal
Aeronautics and Space Administrction. The charter of the Panel
stated, in part:

"# % % Specifically, EPA management wants to knov
1f the 0SI proposal was evaluated fairly and objer-
tively in spite of any personal feelings that might
have been harbored by membecs of the evaluation
panel. ,

"We are requesting, therefore, that the blue.ribbon
panel provide EPA with a written report of thairl
findings mo that the Agency dan decide either (1),to
let the evsluation stand, oc (2) to begin the p:vceus
anew.,’The panel is invited to examine any documents,
faterview any EPA perspnnel, and/or perform any task
that in ite judgment would be necessary to assure it-
self that the integrity of the procurement process ha’
rot been violated."

The Panel's investigation concluded on June 1€, 1976, whern it
presented its formal report to the Assistunt Administrator for
Planning and Management. Pertinent portions of the report follnw:

"1.2 Purpose and Scope of Report

"The purpoze of this report is to document the
findings of the authors on the question of
biag and its effecr on the procurement process,

SN
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This report has o limited scope. It deals
specifically with the displearure and con-

cerns expressed in the O3I letter of March 23,
1976, to EFA. Having dealt with the basis for
these OSI concerns and the question of their
validity, the report goes on to deal with their
eifect on the‘equality of treatment guaranteed
0SL by procurement laws and regulations in their
responaing to the Request for Proposal,

* w * *

Exeacutiva Summary

“"As a result of our review and discussions, we have
concluded: ’

"(2) There was considerable dissatisfaction with
OSI services. However, it has been stated
to the authors that this dissatisfaztion has
diminished somewhat during the past year,

"(2) There is considerable basis or at least the
perception on the part of some EPA employees
that EPA is being charged moice for the
setvices provi@gq by OSI than under some other
contractor or somne move satisfactory contrac-
tual arrangement with OSI.

"(3) At various times, this discontent with O0SI

- services and the perceived (whethaer actual
or not) overcharge by OSI has surfaced in
explicit statements and outward manifesta~
tions. The notivation for these is difficult
to uncover. - However, the authors attribute
this enmity primarily to 'the lack of co-
located perasonnel and the resulting loss of
communication and understanding.'

"(4) The timelineéss: of these statements and
activitie:' has baen mcat unfortunate, occ -r~
ing as.they have in the midst of a ve.y
sensitive and mutually critical procurement
to EPA and OSI.
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n (6)

ll(7)

ll(a)

08I, for its par*, has seized upon issues
a8 they have occurred to promote its best
interests relative to the solicitation
and potential contract to be awarded from
RFP YNo. WA 75-E216.

The technical evaluation panel has had an
extremely difficult task. In addition to

the ordinary duties of each member, it hae

been asked to devote an unexpaectedi: long
period of time to the technical evaluation' of

a voluminous and sophisticated set of proposals.
These have been made even more veluminous by
the format requested by FPA in {is RFP,

In evaluating OSI and Comnet proposals
relative to the EPA specificntions, the
technical e7aluation panel apvears to have
heen inconsistent in addressing some strengths
and weaknesses of the twe companies ralating
to the same requiremants.

It 4s the authors' belief that OSI's relative

rankingz among the offerors was not changed
piznificantly through thease inconsistencies.”

The factual investigation centered on four types of influence
that permeated the relationship between EPA aud 0SI: (1) role
of audit reports; (2) relationship of 0SI and NCC cost study and
related’ newsletter; (3) impact of the "downing" incident on the
benchmark test; and (4) other relevant activ!ties, statement and -
Ac the exccutive summ.ry indicates, there existed a d=gree
of dissatisfactfon towards OSI with'n EPA. The Panel compared -
the equality of treatment of the 0SI and Comnet proposals, asz follows:

attitudes.

"y.1 Céﬁparacive Equity in Treatment of Optimum
Systems, Inc., and Couwputer Network Corporation
Throughout the Procurement Cycle

"From the compsarative analysis referenced above,
the authors determined that several inconsistencias
exist in the way 'strengths and weaknesses' were

—
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assigned to the two companirs reviewed by the
authors, £iting s particular example, something
which was declared nonvenponnive for beth OSI and
Comnet was treated dt farently when viewed under

the 'strengths and weaknesses' area, After properly
declaring it nonresponsive, OSI repeatedly was cited
with a weakness for offering that item in 1its
proposal. 1In the evaluation of Comnet, on the

other hand, the item was never mentioned as a weakness
beyond the point where it was originally declared
nonresponsive, This treatment indicates a case of
'double jeopardy' for one offeror ané not for.the
other, In other parts of the evuluation report, the
technical evaluation panel members appear to:'.: using
'style' and 'emphasir' in a manner which could he
construed as favoring one vendor over the other,
Specifically, in discussing the strength of the two
vendora offering aessenti2lly the same"item, the

panel members, on the one hand, use contiderable
verbiage and use of adjectives to highlight the
Comnet offering while, on che other hand, use only
brirf statements and routine adjectives in describing
the name offering from OSI, Since this happens more
than once, the cumulative effect cannot be overlooked
4s totally accidental.

l ..

"Another” incénsistency 3eems to occur when essentially
the same of feritg by the two vendots (Cominet and 0SI)
evoke contradictory responses from the panel as
pertains to the two vendors. In responding to one
section of the RFP dealing with the hardware capacity,
both vendors essentially offered an IBM 370/168
configuration. Comnet did not have a 370/168 system
at tte rime of their submiusion; O0SI, on the other
hand, had a 168 system for the use of the Federal
Energy Administration (th.ugh not for EPA).

"The panel however,(gave Comner a_ 'aCrength' vhile
accordina 0OST a weauners in this particilar area,

‘In- “another area of the RPF an uninterruptible

power supply (UPS) in reaqired. 0SI already has a
'UPS' installed.in its computer center, Commnet
proposes to combine the 'UPS' and the mo.Lor generator
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also requested. Both companics are given 'strengths’
under 'UPS.' Howaver, OSI 1s given this strength
with approximately three words, whereas Comnet is
accorded several lines of 'verbiage' to receive the
same strength.

"In cae case, the panel charged a weakness to a
vendor erroneously when it declared that the
narticular vendor in question had not made any
nention of a specific requirement reguested by EPA.
The vendor had actually offered the required item
(which wae relatively minor in nature) and the net
result was a misapplication of strengths ant
weaknesses to thi « particular vendor., In this
case the vendor wae Comnet.,

"In addition to the inconsiitencies illustrated
above regarding the treatment accorded 0SI and
Comnet, there is one other possible impropriety which
shoild be surfaced it this time. It is that a dis-
proportionate number of advisors were utilized for
scaxing the various sections of the proposals. Not-
withstanding the fact that there were iat various. times
approximately 30 members of the technical advisory
group, only two of these technical advisors scored
one of the sectiona, It;should be pointed out that
these two technical advisors iid evaluate and score
all offerora' uritten proposals for this section.
Secondly, dbtailed technical knowledge in the area
cavered by this section of the requirements is not
widespread amongst the ADP community. Consequently
EPA may not have had more knowledgeable technical
expertise available. The technical evaluation pancl
members have stated that they required the technical
advisors to defend their scorings of this section
through the same frecdom of expression interchange
discussed elsewhere in this report.

"In summary, from a)review of the strengths and
weaknesses accorded OSI and Comnet, and the overall
treatment accorded both vendors during the evalua-
tion and procurement cycle, the authors find:

(1) There were a disproportionate number of technical
advisors who scored the various sections of the
proposals. It does not appear to have caused
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unequal treatment ol any vendor. (2) Somr.
inconsistencies in ti,e treatment of 'sirengtha
snd weaknesses' have been found. While individually
these seum to be of minor importapce, it viewed
cumulatively, they could bc construed as « tcol to
. wiaken the position of CS1 and strengthen that of
Comnet. While the scores were not individually
ccrrelated with ecch strength and weaknessa, thua
precluding the authors from making a judgment as to
the degree that these inconaistencies getually hurt
OSI or helped Comuet, it is felt that the relative
rankings of these vendors in relationship to each
other, would not have bean altered." .

In nddttion, the Panel presented EPA with a three page,
unofficial observation concerning related matters which surfaced
during its investigations. The Panel has stated that this format
wasg uaed because the observations »ere considered in.pproprlate for
inclusion in the official report, ‘The Panel srated vhat the mstters
were exclulsd because they were considerad outslde of the scope of
the charter and might "rnatxict raragement's flexibility if made a
part of the official repori.' Five observations were offered:
"1. The techuical evaluation panel may have exceeded
its authoriiy in declaring 'unacceptable' all
proposals uffering shared computer Bystems.
4 i
"2. It was probably a, mistake to have only two teﬂhnical
advisors as sole evaluntors of “the telecommunicatﬁons

portion. The sciris and runkings of these two evaluators
were accepted by the panel totally, These twu individuals
did not attend the orals of the incumben: rontractor
031 and did attend the orals of Comnet.

"3. Within the group of 'ncceptabla offerors', the panel
established a subgroup called 'above the competitive
range' for purposes of further negotiation. When
asked, the pancl members almost unanimously stated
that those acceptable offerors which were below the
established conpetitive range ~ould perform the
requirements specified in the RFP though only with
greater probabilities of difficulty or greater manage—~
ment risks, This-delineation wiille perhaps legal may
be questionable.

"4. In scoring the vendor proposals, a range of points
are given for adjecti-e delineators such as 'l1-25 points;
poor, 26-50; average or oxkay.' 1In the fipal rankings

-9 ~

1z .
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sov.e vendors with 'avzrage' or 'gond' utrengths

 ur weaknesses were recommended to be excluded from
further negoviatinn. Not to negotiate further wich
o vendor after describiiig his offerings with the
adjectiv2 delinearors poor, average, good or oui-
standing may be difficult - explain on the part of

the Agency.

"5. It appears that EPA concentrated 8o much cffort in
the necurity area that some questionable procurement
practices may have been introduced fuch as those

mentinned above." .

Th: Panel also offered svggestions relative to the observation
dreigned to remedy the noted deficiencies for use on the current

effort and future procurements,

£PA_ACTIONS

EPA concluded its initial evaluation of proposals on April 26,
1976, when the TEC transmitted to the SSO its final technical
evaluation report., Of the three sectiors in the RFP, 0SI was rated
sixth of ceven in vompuiing services (section I), third of four in
telecommunication services (section I1) ana f£ifth of aeven in user
support services (section III). In.all tkree cases, the report
indicated the TEC's conclusion that 0SI's proposal was "outside the
compe-itive technical range.' The ratings were arrived at by the
TEC members after reviewing written comments of technical advisors
and their own review of the proposals,

No action was taken on this raport pending the outcome of
thz Panel's investigation., After the Panel's repori was received,
the SSO requested the TEC to reconvene to rank all proposals
numerically, which had been omitted in the April report. This
was accomplished by amendment No. 1 to the technical evaluation
report, dated July 12, 1976. On July 27, 1976, the Chairmsn of
the TEC sent a memorandum to the SSO to clarify the use of the
"technical competitive range' used in the report. The Chairman
indicated that the TEC used the term to connote technical
acceptability of the proposals in the competitive ranrge, while
those considered outside of the competitive range were deemed

unacceptable.

- 10 -
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Thereafter, in Auguat the 350 reviewed both reports of the
TEC and the Panel's report, as well as the report of the committae
which evaluated rthe cost and business proposals., Alao, the S50
questioned the TEC members, analyzed the point ratings of the
proposals and reviewed the propescis himself, Dased upon this

review, the S50 established a finral rompetitive range consisting

of two firms, excluding OSI. On August 16, 1976, OSI was notified
of ita uxclu.ion from the competitive rcnge.

PROCEDURAL ASPECTS

Comnat, the surcessful offeror, initial’y contends that our
Office should nut {(onsider the merits of 0S1's protust. Comnet
correctly nrtes that ocur Office will not coneider the merits of
a protesl when it 14 pending before a court of ‘computent jurisdiction,
or where there has peen a final decisivn on the merits by the court.
4 C,F.R. § 20.10 (1976). Comnet urges our Otfice to axtend this
policy to che situation at hand, i,n., where the court has issucd
findings of fact aud conclus‘ons uf law on the merlts of 1 motion
for preliminary injunction, even though the case is8 later dismissed
without prejudice. While recognizing that the findings of the court
in denying a preliminary injunction are not tuntamount to & disposition
on the merits, Comnet assertg that o policy of diaccuraging forum
shopping and avoiding unnecessary and posslibly embarrassing confronta-
tions with the court will ultimately serve tuv expedite the orderly
process o. Goveranment procurement. Indeed, Comnet etates that ir
has found no previous instance where vut Office has considered a protest
after & court decided the merite of the factval contentions in ruling
on a Motion for Preliminary Injunction.

The factual gituation presented here does aprear to be a case of
first impression. However, we have had occasion to rule en the
merits of a protest following the denial of a Motion for a Temporary
Restraining Order and the voluntary dismissing of the action by
the plaintiff-protestir. Planning Research Corporation Publie
Management Services, Inc., B-184926, March 29, 1976, 76~1 CPh 202,
While counsel fur Comnet attempts to distinguish thac case from the
faces at hand, since the ruling on either a request for a TRO or Pre-
liminary Injunction is not = final adjudication of the merits, we
believe that Coment's pogition that we not cousider the merits of the
protest is no’z to be adopted.

- 11 -
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DISCUSSION

Wac 0SI's proposal evaluated fairly? This is the central
issue presented by this protest. As OST st-ces, this case funda-
mestally presents no technical issues at all. The first irquiry
is whether the alleged bias exerted an unwarranted influence upon the
evaluation of the propossls. If there is no esmpetitive impact as a
result of tha alleged bias, then we are aware of no statute or regula-
tion that has been violated, Decision Sciances Corporation, B-183773,
September 21, 1976, 76~2 CPD 263 -We have held that even where
evaluators were aware that ona offeror had issued reports eritical
of the szency, there is no basis to ovbject in the absence of . eviitqce
that their opinions wera ufiduly influenced. Ackcu, -Inc.. B~;845;3
September 14, 1976, 76-2 CPD 239, Thus, even assuming the validity I
of an allegatiocn of bias, our inquiry haa centered upun the manner ‘
in which the bia. 1is manifested. To establish the existencae.or
nonaxistence of th: effect of the bias, the protestex must sho'i by
clear evidence that there was no rational basis for the evalu-tion. ‘
Joanell Laboratories, Ircor’oraten, B-187547, January 25, 1977,
77-1 CPD 51. In this vejn, one of ‘he ways to demonstrate the I
irrationality or unreasonablenes. of the evaluation is te inspect f
the relative merits of tha proposals. Economic Develcpment Cerporation, .
B-184017, September 16, 1975, 75-2 CPD 152. |

We note that the District Court viewed the same record now before
our Office under the same standard as we do:

" * ¥ In considering the first of the four
requisites for an issuance of a prelimirary injunc-
tion, likelihood of suctess on the merits, in a
cage as that here, the guideline for judicial review
was articulated in M. Steinthal & Co, v. Seanans, ;
147 U.S. App. D.C. 221, 455 F.2d 1289 (D.C. Cir 1971).
In Steinthal, the Court made 1t clear that in thie
case

"!'courts should not overturn any procurement
determinaf.ion unless the agpgrieved bidder
demonstrates that there was no rational
basis for the agency's actiocn. [Id. at
1/7 u.s. App. D.C. 233, 55 F.2d 1301.])'"

- 12 ~
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Under this approach, the court concluded in pertinent part:

"ll. Neither ‘the pleadings, the :ffidavits nor
the testimony introduced at the hearing indicate any
basis for concluding that the procurement decision
challeng~d lacks a firm factual predicate. To the
contrary, tha testimony of the Sour:e Selection Official,
and members of the Blue Ribbon Panel v'e‘but: any notion
that the prccuremeut decigion was motivated by any
ioproper consideration. In short, the record before
this Court demonstrates thad there was a rational basis
for the procuremant action challenged, .

"12.  The Request for Proposals and the responses

'thereto warh scrutinized by rechnical personnel both from

an automatic data processing vaqr*ge as well as from a cost
and business vantage. The technical sections of the
proposals were each point scored and each of the cumula-
tive point &cores were cowpared 4in ;hn final analyais.
Those cumulative scores revealed (See ‘Exhiblt A to the

‘Defendant 's Opposition Hemorandum) that 0SI's best

proposal ronked eighth wiil regard to computer servize,
third of four proposals with regard to telecommunications
service ard fifth of seven proposals with :egard to user
support setvices, The succe.sful oiferor, COMNET,

ranked first in each of the technital gsections. Addi-
tionally, the testimony of the Source Selection Official
indicated that there was substantial weakness in the cost
and business aspects of OSI's proposals. Tl procedure

set forth in the Request for Proposals and utilized in the
evaluation process provided a rational basis upon which the
Source Selection Offixiai could make his determination.

The record before this Court demonstrates that the Source
Selection Official utilized tha procedure established and
made a determination consistent with results of that procedure.

"13. The Court concludes that Plaintiff 0OSI has
failed to demonstcate a likelihood of sucecess on the
merits, having failed to show that the procurement
decigion which it attacks lacked a rational basis or
was in some other regard 'illegal.'

P * o * ®*

- 13 -
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18, Dased on the above, it appeats o this
Court that Plaintiff has failed to satisfy the
requiramants for the granting ‘of-a preliminary
injunction, OSI has not demonstiated a strong
likelihood of success on tha merits. 1In fact,
it appears that the decision challenged was
pronerly based on tne evaluation factors zet forth
In the Request for Proposals and was not the
product of any Improper consideration, including
"biag.' * * *"

We also do not find any evidence of specific competitive praejudicn
to 0OSI. Rather, OSI, relying upon the report of the Blue Ribbon
Panel, has taken the position that the exisrﬂnce of bias is per se
an indication that the proposal was nbt fairly considered. However.
while conceding the existence of "considerable dissatisfaction with
0SI services" within EPA, as well as inconaistencies in the evaluation
rating of Comnet and 0SI, the Panel concluded that NSI's "relative
ranking among the offerors was not changed signifieéntly through
these inconsistencies.' In other words, any preconceived bias or\dis-
satisfaztion with OS5I was not translated to the evaluation process
in a manner that affected 0SI's competitive posture. While OSI has
attempted to impeach the validity of the Panel's procedurcs in review-
ing the ratings of Comnet vis-a-vis OSI as opposed to reviewing every
proposal, we cannot at this point call the investigation of the Panel
vnreasonable or consider the results of thelr inauiry impeached.
Horeover, the evidence is that the S50, as well as the TEC, rcvalized
thae aexistence of the dissatisfaction and made allowance in their
reviews for the situation,

On the record, 0SI has failed to present clear evidence that the
evaluation was not reisonable. Tharefore, the protest is denied,

Deputy Comptroller G &r
of the United Stntes

- 14 -
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Prog, 1
COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, D.C. RS
Lol ol B-187560

Auguat 31, 1977

The;Honorable Dougles M. Costle
Admiristrator, Environmental Protection

Agency
Dear Mr. Costle:
Enclosed is a copy of our decision of today dptimum Systems,
Inc,, denying its protest against award of a contract under raquest
for proposals WA 75-E216, for computer services.

The matter was the subject of a report dated April 21, 1977,
from your Acting Assistant Administrator for Planning and Management.

Sincerely yours,

pepaty ’?H&v -

of the United States

Enclosure





