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f8id Guarantee Requirement . B-188978. xugust 29, 1377. & pp.

Declsjion rey Fdward D. Griffith: hy Niltor Socolar (for Blasr B,
Staats, Comptroller General).

Issue Area: Feleral Procurement of God&s and Services (1900).

Contact: Office of the General Counsel: Procurement Law YI.

Budget Punction: General Government: Jther General 3overnmept
(806) .

Organization Concern2d: Public B8uildings Service.

Authority: B-186050 {1973). B~-175597 (1972). B-176178 (1972).
B-179962 (1974). B~144967 (1961}. 38 Comp. Gen. 532.

Tl.e protester objected to the award of a contract to
Sohn B. Glader, the high bidder, becaise his bid was accompaniel
by 2 personal check rather thaa a ‘certified check, cashier’s
check, or postal roney order, as specified in the invitation fur
tids. The bid quarantae requirement wvas a material part of the
invitation which could not be vaived and the submlission of a
versonal check rendered the bid nonresponsive. Recscission of th:
sale, however, was not practical becaase the Government had
accapted payment, conveye? the progerty %o the purchajer, ani
authorized the removal of the property. (Author/sC
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THE COMPTROLLER GENERAL

D:ECISION Jo® THE UNITED aTAaTES
WABSHINGTON, O.C. 20548
FiIlLE: ¥-1828978 DATZ: August 29, 1977

MATTEF OF: FEdward D, Griffich

DIGES'T

Bid guarantee requirement ie material part of IFB
which cannot be waived and submission of personal
-check rather than certified check, cashier's chack
or postal) money order, as specified by {iavitation,
randars bid nonresponmive. Resciasion of sala,
however, 1is not practical because Govcrnment has
accepted payment, has conveyed property to purchaser
and has authcorized its removal.

Bdward D. Griffith (Grif.ith) protest: the award of
a contract to John B, vlader (Glader) by the CGeneral
Services Administration (GSA), Public Buiidings Service,
R2al Property Divisicn. The iavitation for bids, (TIFB)
I-Mont.-544, was for the purchase and removal of log
cabins in Glacier National Park, Montana. Glader was
the high bi{dder for one of the cnbina, his bid was. accom-—
panied by a bid deposit in the forn of a personal check.
The IFB requiraed that bid deposits be in the form oi "\
certiried check, cashiers check, or pcstal money order."

On April 28, 1977, GSA orally advised Griffith that
the high bidder had submitted a bid deposglt 1n the form
of a personal check., Oriffith was informed that GSA
considererd the submiseion nf a persona; chef“ a minor
informality whish could be waived and consequently award
vould be made to Gléder. On April 29, 1977, Griffith
orally informed GSA that it would protest such 2n awaxd.
Relying on what it believed was applicable legal authoritcy,
GSA again advised Griffith that award would be made to
the high bidder. On Mav 4, 1977, CGriffith's protest
letter was received by GSA. On May 9, the GSA Regional
Office denied the protast., Griffith's timely protest to
our Office followed GSA's denial.

The record shows that GSA contacted Glader's bank on
Apri]l 26, 1977, and was infcrmed that Glader had sufficient
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funde to backup his perasonal check. Based on this Infor-
mation and decisions of this Office which we no longer
follow, GSA determined that the submiusion of a personal
check could be waived a8 a iinor informality. By letter
of May 2, 1977, GSA c:cepted the offer of Glader.

Paragraph 5 of the IF8 requires that:

"BEach bid must be azcompanied by a bid
deposit % * & in the form of a cevtified
check, cashiers check or postal money
order pavable to the order c¢cf the General
Services Admintstration."”

fince 1959 we havc held that a bid guarantee require-
ment is a matorial part of an invitation for bids, and
that, except as provided in applicahle regulations, a
procuring zactivicry must reject as nonresponsive a. bid
that does not comply with that requirement. Charles
Bainbrtdge, Inc., B-186060, July 23, 1976, 76-2 CPD 16V.
As nnted above, the IFB required the daposi: of a bid
guarantee in the proper form, and defined szuch form
28 " a certifiad check, cashlers cheeck or postai money
order.”™ An uncertified persnnal check, gsuch as the vne
submitted by Glader, lacks the status of a firwm commit~
ment inasmuch as such instruments are subject to such
evénts as insufficient funds or step payment orders. Sae
B-175597, 3~176178, Au%ust 14, 1972.° These vncertaintiaes
still exist where, as her:, the procuring activity receiver
sssurances from {the bidder's bank that sufficient funds
are on hand. Because the bid guarantee requirement 1is a
matarial part of the IFB whiech can not be walved, the sub-
miseion of a bid guarantee in the form of a personal check
rather than in the form of a firm commitment as defined
by the invication venders & hid nonresponsivea. Southern
Spaze, Inc., B-179962, March 29, 1774, 74-1 CPD 155.

Consequently, GSA should have rejected Giader's bid as
nonresponsive.

Under the circumstanceg, however, we caanot afford
relisrf to Sriffich., Paragraph 12 of the IFB p:ovider
~hat:
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"12 CLOSING AND TITLE

"a, The closing of sale for the property
offered shall be governed by this paragraph.
In the event a bid for purchase 18 accepted,
the guccessful bidder, shall wirhin ten (10)
calendar days from the date of notice of
acceptance; or withia such additisnal time

as may be granted by the Government: (a)

Pay to the Government the balance of the pux-
chase price, and (b) furnish the cash special
deposit. Conveyance of the Governmeat's
interest in the property will be made without
warrenty, exprass or implied. subject to the
provisions of the Invitation for Bids, by
furnishing the purchaser a3 copy of his bid
evidencing acceptance on the part of the
Government in the space providua.

"b5. Title to the property for removal from
site shall ramain in the United States and

the successful bidder shall not commence
removal of the preperty or any part thereof
until the full purchase price has been paid

and the Government has convayed the properxty

to the purchaner as provided in this paragraph
12 and has authorized the purcnaser .to conmmence
removel. "

G'3der paid the balance of tﬁe purchass price within 10
days from the date of notice of acceptance as well ay

the cash special deposit (performance bond). On May 11,
1977, GSA authovized the purchaser to commence removal.
Accordingly, title to the property has vested in the
purchasar. In such circumstances we must concludae that
rescission of the contract would be nejther practicel

nor in the best interests of the Government. See B-144967,
May 15, 1961.

We note that Griffith contends that GSA made the award
in an effort to avoid the protest. However, the record
reflects that GSA made the award in reliance upon prior
declsions of this O0ffice which permitted waivcer of the
failure to comply with bid guarantee requirements in
solicitations. However, these decisiovas should not
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nave been followed because they wsere overruled in 38
Comp. Gen. 532 (1959).

Although we sustain the protest, relief at this time
would not be appropriate for the reaaons stated.

{0V Comptroll
! cf the United States





