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(Protest Reqatding Procuremant 5% Urinalysis Services].
B-1886527. Auguat 26, 1977. 6 pp. ¢ enclosure (1 pp.).

Decision re: o & W Stat lab,, Inc.. Qual-Ned la-ociate-, Inc.s
by Milton Socolar (for ®lmer B, Stuats, Comptroller General).

Tssue Area: Pederal Procurement of Goods dnd‘s«fiicea (1900|.

Contact: Office of the General Conunsel: Procurement lLaw II.

Bulget gunction° ¢(e2neral Governzent: Dther Getieral Governmaent
(806) .

Oovganization Concerned: District of Coltimhia: Dept. of Human
nesources. W

Authoritys B-1835u49 (1915) B-192626 (197%). 52 Conp. Gen. 24C.
39 ‘Comp. Gen. 655. u9 Conp. Gen. 139. 49 Comp. sen. 148, 51
Co%p. Gen. 586,

Second low bidder. ob1ected to the findinggthnt 1ts bid
vas nonresponsive for failing to’ acknovledg& ‘A solicitation
addendum, Since the nddendul had only a trivial effect on: price
anfl quali*y and since. acceptance‘gt the bid Would not - pre1udice
other hidders, the bidler''s" failnre L 1) acknovledqe‘the addendun
say be vaived. The. low biader obpjected to n-deteinination that
it vas nonresponsible based Qn a“prgauarﬂ evalnation.ﬁTh-
solinitation 4id not preclude’ retesting, and the _protester Ray
be retested if justified in light of the: tige uhich‘had passed
since the: iritial test and ‘the: protester's explanaflon for the
tiist failure. If the 10! bidder is still found . nonrssponsible,
the agency should consider avard to, the second low biddeér whose
failure %o acknowledge the solicitation amendment was a minor
jrregularity in the circumstances. (Asthor/SC)
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Mare Bcaan
Proc. XX
'l'Hl l:ﬂl\‘lPTHQLLIH GENFQOL

DECISION OF THHE UNITED STSATES
WASHINGTOION, ..C,. HDGAB‘
FILE: B-188627 DATE:  August 26. Y977

MATTER GF: BAW Stat Laboratory, Inc.;
Qual--Med Assoclates, Inc,

i-.

DlGéBT:.

1. Bidder's failure to aek.nowler ge addendum to solicita-
tion' which has only trivial affect on price and quality
may be waived where acceptance of the bid would not
prejudice other bidde*s.

T S .

2, Where solicitatio\ provided for testing in order {0
determine bidderlcnpability. agency is er'vised that
solicitation dses not preclude reteslini Gnd shat low
bidder. wko faile ég‘utial test may be retcsted if jus-
tified in light of time which has passed aince initial
test and protesier's explanation for test failure. In
eyeat’ low bidder..is still founi rionresponsible, agency
ahould condider,award to second low bidder whc'se
failure to acknowledg° solicitation amendment was
minor {rregularity in circumstinces,

. o T> B
Two bixd*iizio‘tests have oeen filed in connection with Invitation

for: Bids' (‘F ): 1Yo. 0117 -AA~85 ~0=-7+ BM, . mvolvmg the- procure-
rient of urinalysis seg;vices at the District of Columbia Superior
Court for the Narcotics Treatrpe_’nt*Agency otithe D, C,: Depart-
ment of Himan Reésources, , Two diyd'after, belhg advised that

ite bid'] hid besn found} nonresponsi ve for, failing tf, arknowliedge

a solicitation addendum,‘ B&W StajAstoratory, Inc, (B&W) filed

a protest with our. Offioe contendi g (1) that it:-never. received

the addéhdum and (2) that because the’affect of the addendum on
price:was" trlviala and the' difference/ oetween bids was great, the
failure to acknowledge the addenduih ‘'stiould be waived. In its
report on the protest of” B&W’ the Distnct of Coh.mbia Depart-
ment ‘of .Géneral Eervices indicated/that the low bidder, Qual-Med
Associates, e, (Qual ~Med), had ‘ueen determined {0 be nonrespon-
sible bagéd'on a pre-award evaluation. Upon rereiving a copy of
the report containing this inforration, Qual-Med protested this
determination, - ,




B-188627

B&W's PROTEST

Three timely bida were received as follows:

Qual-Med | $145, 460, 00 .

B&W -146, 005, 00

Precisicn Analytical o
L.abceatories, Inc, 344, 944, 00

After tho D.C, Government found Oual Med, 1 le low bidder. :.6n-
respons: lﬁxe, but before Qual-Med was apps;'ined of ‘that deterimina-

tion, B&W was advised that its bid,v. a8 ncnreapo'\eive for failing

to acknowledge the;second addendum. ‘B&V, contends thit it never
received the addendum. We haye held that if a Lidder does not
receive and aeknowledge a material amendment to an*If B’ and

such faflure is 10{'the result‘of & conscioussand deliberp.te e1lort

to extlude the bidder from participating in, the coinpetition, the

bid must be réjected a3 nonresponsive, "Mike r‘ooke ‘Reforéstation,
B-183540, July 2, 1975, 75-2'CPD 8, There 14 no basis for conclud-

ing that the agency deiiherately excluded. B&N from recewmg
cddehda in this case, .)

Fa.il..re to aeknowledge\ a solieitstion addendum doesg not neees-
sarily render a bid ineligible for award, The question” is whether
tne unacknowledged a:hendinent ‘is material, Section 2820, 14 of
the District of Coluinbia Procurement Regulations states in perti-

nent part;
"2620.14 MINOR INFCRMALITIES OR IRREGULARITIES

A. Definition

A contrariing ofﬁeer shall either give am‘
bidder an dpporturity to correct any mihoc
mformalitnes or'irregularities in the. b1d or
he may wawe them if it is to the. Dietn::*'
advantage to do so, JE R R, However, -
correction or waivei" of such an informality
cr irreftularity cainct be inade if it will be

prejudii:ial to other bidders,
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B-1886217 .

B, E mplos of Suoh Minor Matters Which Can
orrect ed or W lved'Tncl‘de'

* % ¥ ¥ *

4. Failure of a bfdder to acknowledge receipt
of an ymendment ty an Invitation for Bids,

but only if:
I €
b. The amendn}&ent mvolved only a matter of
form or is one which has cither no effeci
or merely a'trivial or negligible effect on
price.quantlty, quality, or delivery of the
item bid 'upon.

The only substantive change ma.de g Jiddendum No, 2 was . in requir-
ing the use of "'no- carbon-required' report forms instead of '
original and three carbor! copies, " .In other words, . ‘the f‘overnment
desirad forms which worild provide copies without tho use of carbon
paper. o

' B&W contende that the. addxtional cost of compl}dn‘g with the
addendum is $150; 00 and that," because this emou'lt ls trivial in
comparisSn with the total contraot orfce, the fai ure to e:ckrnowledge
soliclted a.n escirna*e of the‘cost. hhpact of theacddendum from tne
U.S.. Government Printing Office.and have been advised that no-
carbon-reqiired type forms would cosat approximately $209 more
than the lame number of forme utﬂizing carbon oopiee.

. 'I‘hough 8) ecifically requested to inlroduce evidence as to the
effect-which addendurn No. 32 would have on the cdst of performance,
the D, Ci. Department of General;Services\has made ng proffér on
this point. Furthermore, the District does not’ contend that the
aodendum affected the’ quality, . quanttty, or delivery of the bid
und we fitid o bdgis in'the record for concluding that the nalure of
the report form,, ‘coplee ig’ me,terfal to’ the quality of contract per-
formance' under)the instant service contract, The agendy contends
that the }iddendum affected the I rice end therefore, requlred
rejection of any ‘bid w u.Ch fa1ledlto acknowledge it. However, as
we have indicated, infra, the apslicable procurement regilations
specifically contem Iate waiver in appropriate circumstances.
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be estimated coat inm Eaee attrtbutable to the ndd.-ondum
($209)is ,14 perceént 'of B&W!'s $148, 005 bid price and', 1] percent
of thex.{;wa. 939 difference between B&W's bid and that of the
next highest bjdder, Under the circumstzuces, . we conclude that
the arfect of the uddendum on price was trivial and that walver

.....

of B&W's failure.to acknowledge the addendum would not preju-

dice‘othen biddiérs, .See Algernon Blair, Inec,; * B-18286,6, Febru-‘
ary 4, 1975 76-).CPD 76, rE&'.W' bid should not have been

rejected for failing to acknowledge addendum No, 2 and its
protest ig sustained,

QUAL-MED's 7 ROTEST

Qual- N'ed states that it was not aware thut it had been found
nonresponmblm until it received a copy of the agency's April 7,
1877 report coiicerning B&W's protest, Furthermore, Qual-Med
contenda that it was not aware of the reasonr for the agenoy'e
finding until the'D,C,. Govirrament responded to Qual- ‘Med's pro-
test i.7a report dated June 15, 1877, ~In that report the agency
states that Qual-Med faijed.t aucurately jdentu‘y a sufficient,
nuiiber of the samples which 'wére submitted to it on Viarch 4,
1977 as part of a pre-award’ evaluatmn cf Qual~Medig (ability to
perform in accordance ,yith the. epecifications. ,Qual-Med ‘now
contends 'that the: infirmltiea Vshich caused it to t‘atl the initial
pre-award evaluation (viz, equipment ma.lfunction, iIliness of
key personnel) 1 longer exiet and requests that a retest be
conducted to alcertain ita preaent capabili*ies.

Aa the protester points out our Office ‘\aa hield that. the pur-
poae of a pre- awa?”d evaluation s 10 ascertain aprospective
contractor's: ab111ty to perform{a 78t the time. performance i4 to
begin under‘(the contract being awarded, . 52 Comp, (.:en. 240
f1972), 39 Comp. Gen, 6.35»(1960), based tpun the mc at gurrent
information avaﬂable. ;40 Comp. Gen. 139, 144 (1969), Thus,
we have recornmended that a rejected offeror'a responsibility
should be re-evaluated based on the most current information
available, 51 Comp\ Gen. 588 (1872).

. The District of (‘ocumhia Government contende that a re-
eva‘uation of Qual-Meq is barred by Special Condition No. 1
of the solicitation uthich el:a.,es. in pertinent part-

G — (!

1. PRE-AWARD EVALUA"'ION° The Contra“'-

ting Officer resgerves thei right to require any

bidder at no cost to the District, to demonstrate

his capability to perform in accordance .with the
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B-188627

spcciﬁcationa Herein by testir)g the eauivalent

of one weekday's collection (Approx. 136 samples),
in accordance wlth the specifications herein and
within the required'time poriods, -If a'bidder

* % * demonstrates satisfactory acnalﬂvlty and
lpcciﬁcity for testing for eéight!(8) of the eleven
a1y drugs, and othcr\yiae demonetratea during the
course of such pre-award. evaluation that the
methods he proposes to use should produce satis-
factory results for ali drugs required, the Con-
tracting officer reserves the right to require that
bidder to undergo another pre- -awaid evaluation
a3 described above, * * *,

The District States:

"Special Condition No. 1 of the Invitation to Bid
further provides for’ another pre-award evalua-
tion at the contracting nfﬁcer's option if the
testéd laboratory demgpstrates minimum capa-
bility, Failure to. identify 8 of 11 drug groups
in Category C disqualified the bidder [Qual-Med]
from additional testing. "

'rhus the .sttrict concluded that only a bidder who passed a pre-

award evaluation may be retested and that, having failed to identify

an acceptable number of drug groups, Qual-Mef, was d1squalified
fromn. further testing, In fact, there is nothing n the sohoitation
o’ preclude the District from retesting Qual-Med and the 'District's
refusal to grant a retest was based on a misreading of Special

Condiiion NO. 1.

‘(t'. . l)

ile the aolicitation does not preclude a. second: pre award
evaluatﬂ)n, ntither does it require one if the initial evaluatior \
continuea to be a valid ba’3is for fiiiding Qual-Med nonresponsible,
Consequcm.ly, we are recommendmg that the District determine
whelher® a aecono pre-award evaluation is necessary to ascertain
Qual- Med'e ability.to perform at’ihe: t1me performance is antici-
pated, taking into account both ‘the time which has passed since
the initial’pre~award evaluation and the reasons advanced by
Qual-Med for its initial failure. - Should a re-evaluation' be
dezmed appropriate and Qual-Med subsequently be found
responsible, award may then be made to that firm. If Qual-Mad
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is found nom'eaponsibié. baced either on a retest or on the‘i'nitial '

pre-award evaluation, then award consideration should.be given
to B&W which, for the reasons explained herein, was improperly

found nonrzsponsive,
yuf’)\ MJ

Com trolle General }
or the United States
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i
COMPTROLLER GENY| AL OF THE UNITED STATES Prme IT
WABHINGTON, D.C. 20040

o . .
ST B~18862" August 26, 1977

T

The honorable Walter E, Washington
Mayor cf the District of Columbia

——

Dear Mayor Washing'fono

| In our decision of today in B-188627, copy enclosed, we hold
! that it was improper to reject the bid of I3&W Stat I.,aboratory, .
‘ Ine. for failing to acknowledge Addendum No, 2 to Invitation for
Bids No, 0117-AA-65~0-7-BM. ‘We aldo hold that the solicita-
i tion did not preclude:a re-evaluation of Qual-Med if necessary
' to determine Qual-Med's ability to perform at the time perform-
ance is anticipa.ted under the contract.
Yo by Sty

We recommend th((ct tl;e current alio.lty of ‘the initlal'”pre-
award evaluation be dppraised in hght*of'both the time which has
passed since the initial test was administéred and the‘protester's

| claim that the faciors which contributed to ite jnitial failure have
, since been corrected. I ,upon review, Qual-Med is found respon-
o aible, we would favor award to that firm. If Qual-Med is found to
bl ineligible for award, w-= recommeand that award consideration

‘ given to B&W Stat Laboratory, Inc.

Sinc erely yours,

/%Luzf’ e .

\ A'V Con\ptroller General
| of the United States

. .
8 4 . — . p— -
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nclosure

| cc: Mr; *Eugene 1. Bennett
Asgistant Director fQr

\ Materiel Management

‘ Governmetit of the District
of Columbia
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