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raeccnéidaration of Daclsion nogirdiﬁb the Pffective Period of a
PFid Guarantee). B-188100., Angust 26, 1977. S pp.

DPecision re: NcNamara-Lunz Harehousos. Inc,; by Hilton Socolar
{for Elmer B. Staats, Comdptroller Genz2ral).

Issue Area: re'eral Procurement of Gosds and Services (1909).

Contact: Offire of the Generul Counsel: Procurement Law II.

Budget Yunctior: Hational Defénse: Dapurtment of Defense -
Procuremen’ & Contracts {058).

Organization Concerned: Department of the Air Yorze: Randolph
APBQ Tx- ' l

nuthority- Freedom of Informntion RAct (5 U.S.C. 552]. 32 C.F.R. ;
806.57. 55 Comp. Gen, 715. SE: Comp. Gens 734%. 54 Cowmp., Gen.
271. 54 Cowmp. Gen. "750. SS COIp- Gan...735. 55 Comp. Gen.
739, A.S.P.R. 7-1601.2. ‘A3S.PuR. - 2~808.2(N). A.S.P.R,
10~ 102 5. B~185137 (19:6). 5-163880 (‘9631.

The protester requeatwdlreconaideratior of a decision
holding that the bidcer Bust furnisb a bidrgnarantee effective ',
for the entire time of'a 60-day bia acceptance period. The.
decision was affirled, silce .the bidder had the duty to. seek
explanation of thebinccnscstencies, if any; in the. invitation
prior to bid opening. The ccntracting of £icer na? not vaive
failure ‘tc comply with bid guarintee. requireaeu?d or. pernit
correctjon of a nonresvonsive bid zFter opening. cno has -no
authority under the Preedonm of Informaticn Act to dztermine what
other Government agoticies must disclose. (Author/sc) [
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THR C‘QMHTHQLLIR GENIRAL
OF THE UNITED BTATES

WABHINGTON, D.C. 20848

L¥]

FILE: B-188100 DATE: August 26, 1977

MATTER OF: McNamara-Lunz Vans and Warehouses, Inc, --

Reconsideration

DIGEBT

1. Pribr decision holding that wherc IFB speciﬁee 60 -day
bid acceptance permd bidder must rnish bid guarantee
eifentive for entire ' ime, even though IFB-indicates that
performance will begin before end of scceptince period,
is affirmed. Protester had duty to seek explanation of
inconaistencies, if any, in IFB before bid opening.

i i A S

2. Cor‘ttractmg officer may not waive failure to comply with
bid guarantee requirements or, permit correction of
nonresponslve bid after opening

3. ‘GAO hae no authority under Freedom of Iﬁ'formation :A.ct to
determine what other uovyrmnent agencies must disclose;
proteeter eeeking documents that procuring agency claims
exempt from disclosure must appeal within agency or to
court of competent jurisdiction, as provided by Act,

vy’

'. x‘w.., ‘ RSP
Mcl\'aniara Lunz Vanl and Wareho 1ees. Inc. (McNar}‘mra-uunz)

requeets recone1de-at1on‘fpf our*decieion\ McNaimara - Linz

Wareholisegi’Ine, ,. B:18800, Jufe 23}:1677, T7-1 CPD 448, In .

*hat declsion we held tuaf whare:thie invitation for bids (IFB). Bpef i-
fied a 60- day bid accetgtanc_e ‘period, the bidder was required to
furnish a bid guarantee effzctive for that éntire time, even though,
accordmg to the protﬂster. the IFB indicated that award would be
maoe before the eno of the hid acceptance period

| The mB"ih ‘&’i‘iestion,t No. F41806-77-96016, was 1saued by
Randolph Air.,Force ‘Base, Texas, on October 29 1976, with a bid
cpenlijlg datej'sf Novexnber 29. 1976, The, services being procured- -
packing. nrating. and’ drayage of household goods-~-were to be
performed on a requiremm ta baeis in gpecified locations .

'lhe II"B cgntained a standard "Period of Contract'' rlause
which stated in pertinent part:




B-188100

."This coniract shail begin 1 Januery and end 31
December 1977, beth dates inclugive, * * %V |

fowever, a 60~ ~day bid acceptance oerlod,‘ which would ‘have

“ruh through January 28, 1977, was ‘indiceied on pugé 1 of the ., '

1iF'B, Offerors were referred to section' C, pa.ragraph 28, which '

staled that offers allowing less then the specified nutiiber of calen-

dar days for acceptance by the Government would be rejected as
nonresponsive, With its bid each bidder was required to submit
either a bid bord or othei' seciuritv, Any gusrintee in the form of
an irrevaocable litter of cradit was required to

"({) be issued by a buna fide firancial 1nst1tutlo:..
(ii) ke a firm guarantee In'an amount equal to
20 percent of the bid price, "

Awards werse to be made to the}low or aggregate low bidder for

each of several scheduleg rontainel.:l in the IFB,
McNamara-Lunz was the low bidder for certatn ereas, but ‘it

submitted a letter of credi’. which ex»nired on December 21, 1974,

On' December 16, 1970 the c.on‘lractlng officer requested
McNdimara: -Lrnz*‘o obtain an cxteneion of this letter of credit
until January 31, 177; McNamara-Lunz immedlately did 86, On
Dnce]h‘ber 23, )9 6, ho ojrever, the contracting officer not!.fied
MeNiimara- Lunz that its bid-gvarantie had been found defec*we
because it was tot’ for the preeorlbed acneptance periof. and its
bid was then rejected |

A

We upneld this’ determmation on the etrength of}B-163884
Aprxl 18, 1968, which the Contracting officer pnadirelied upon,
and mare recent declsione, which stand for it“ne propoeition that
the bid acceptance, period 18 a tnaterial requirement of the soli-
citahon. We held that McNamara-Lunz's failure to submit a bid
g'arintee which was coexteusive with the bid acceptance period
made its bid nonreeponsive.

il | RN

In so0 conclt‘nding. wo rejected McNamara-Lunz 8 argument
that, in view of _the performance dates apecifie,i in the: II“B. award
before January 1, 1277, TWas requxred and that .a. bid guerantee
Services Procurement chulatiou (ASPR) § 7-1601, 2, which sets
forth the Period of Contract clausie used in the solicitation and
states:
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") When the period of performance is less than a
calendar year,;the above clause shal’ be modified to show
the appropriate beginning and ending. . However, the date
for the end of the contract period shall not be later than

31 December of the ycar in which the contract is awarded, "

We stated that in our 7pinion the above -cited ASPR clauae:
\\
requires only that the date for the erid of the contract

period shail not be later then '31 December of the year

in which the contridt is awarded.! There is nu manda-

tory requiremer.t that the coniract period must begin on

January 1’ _ .

{ i ' 'V

In its request fé" ecdnaideration, MnNamara-Lunz contends
that our Office incorrectlyiread that. clauee to. require only that the
date for the’ end of the contract period; be nd la,ter than - specified
While the quoted lﬂngvage indicates that & ont cact period of lesl

i \\c. +

_than a year.could/ng Aroyidedior, McNahiara: Tiinz. gssérts,’ in

such a case The rauy ation states that ths: _Peridd of Periﬂ‘ormance
clauee shall be'modified 'to show. appropriate'beginnlng and'énding
dates, Tlecauae the IFB'in juestion) was npt ‘amended to ‘show a
differert beginning date. 'McNamari: -Lunz argues that th~ solici-
taticn’ could, reasonably be interpreted require award before
January 1, 1977, and‘performance bej fn .mg ¢n'that dete, How- .

ever,, as indicqted above, we conemerec({th‘e;poeition in our .

‘_initiaJ declsion arid see no reason to c.hange our conc]usion in the

matter.  Inour opinion. it was, not reaaonable to read the solici-

tation as requir ing that award be made by January'l;' 33 days after

bids were opened, when the solicitation elsewhere provided for a
(0 day acceptance period. .
ey 4 ' ‘

,,Abeent amendment McNamar'-i-Lunz further a% guee. the
solicitatit"\ contained. conflicting provmlo‘ne, in that the 60-day
bid acceptax,‘e peridd exiended well beyond the mandatory date
for perform} nce, These provisior. should i oe .interpréted in the
manner whil 1 operates mare strongly against thill party fron:
whom they proceed, e_.g., the Air Force, McNamara-Luaz
concludes,

’e note ihat award actn&ally wae made to the nt\a:?q'rti *lo‘iiv bidder
before January 1, 18717, bevertheleaa._ﬂ,éwe do not believe that
McNamara Lunz was Justified intaseummg that a bid guarantee
effective for less than the full 60-day bid’ acceptancce period
would be responsive. We 'have Leld that the rule of interpreting
contracts against the draftsman does not apply when an IF'B
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conteins a’ pas ent discrepancy, Avaﬁ?ek In..or
Gen. 735,,739'(1878), 76-1 CP ; NieNamara~Luvnz in its in a

protest argued that the IFB' containéd a "paterit mcongruit y." We
belicve Yhat {t should have oought clarification of thie 'patent

incougruivy" before ev;hmitting its bid,

£,

As sl 1ted in Avantelf, it i3 the: bidder'e duty to bring inconeie-
tencies 1o the 1ftentfon of the contracting officer and ask for an
explanatim be ore submitting its bid, A reasonable bidder may
not blindly meife its own assumptions regarding allerved dcfective
eohcttation requirements,

Additional'ly MoNamara-Lunzgargues that because’ the
contracting officer specifically -} equeeted the firm to extend the
expirétion date of its letter of chedit uritil January 31, 1977, _
proript cc..lpl s.nce with that requelt cured any technical defects
in its bid gus: antcie. ' Although'the contracting officer's statement
of ‘facts ind{® "ates that he initially regarded the expiration date of
the letter oficredit as a minor irr egularity, this was not the case,
ASPR § 2-40%, 2(aV'states:

it

ae o o When a bid guarantee if rnquired and a bidder

fails to'Turnish it in accordance yith the requirements

of the inv1tation for bids, the bid shall be reJected

except as otherwise provided in 10 102 5, "

Qur dééi ion in B-163384, supra, . Btates At 'a 50 day tﬁﬁé
limxtation ina letter"of cre 8.in’ derogation of a condition of
an\invitation ‘that bidders will not withdraw for a perind ofrkso
days from the! date bids are opened. and’ none of t‘xe exceptions
stated in ASPH‘ § 10-102, 5 is applicable here, The contracting
offi cer therefore could not properly waivé failure to comply

withbid guarantee requirements, -A,D, Roe Com anz, Inc.,
54 Comp. Gen,.'27]1, 272 (1974), 74-2 CPD 154, an'a cases cited

'therein, or permit McNamara-Lun'z to correct its nonres-

ponsive bid after\opening ‘Miles Metal Corporation, 54 Comp.
Gen. 750 (1975), 75 1 CPD 145.

Finally, McNamara ~Lanz protestg;the lack “of oppbr‘hmity
to comment upon information, particularly a. legal opinion b?r
the Judge Advocate, Randolph Aii Forée Base, submitted "ex
paite" for our review, McNamara~Lunz had requested docu-
ments included in the Air Force report from the Air Force but
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i o . . was refuaed certa}n ones on the ground that tre were 1nter-
| agency memcrandums. exempt'from discloaure under the..

"5’?; / Freedom of Informaticm Act, 5U,S,C, 5562(b)( 5)° (1970). While
) we agree that one or more parties may fee) disadvantaged when

s material is; submitted}*o our Office in this msnner, see generall
P -Management Setrvices Inc,, 55 Comp. Gei. 715, 734 IIQ’S'BS,. VB-f

J'as a pmctlcafmatter, moat of the information in ques-
tion was summarized in the remainder of Air Force repor§ which
was available o, McNamére=Lunz, Our¥ "\ffice  has no. authority

3 under the’ Freedom of Information Act to dewrm ne what'other
Government agencles must disclose, Aug ientution Incorporated,
B- 185137. March, 16, 1878, 76-1 CPD I7T9, and McNamara-Lunz's
| . remedy was to appeal to the Sec.retary of the Air Force or to a
" | court of competent jurisdiction, See 5 U.S.C. 552(a)(4) (Supp.
V 1975); 32 C.F. R, 806 57 (19786),

AF Accordingly. our decision of June 2.3. 1977, is affirmed,
Ca l', ‘
)7&&?1\ ;

Comptrollexl éneral
of the United S:ates

—r - e -
-

»
/.

Fe.

' T Iy o






