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fProtast against Purchase Order under a Pederal Supply Schednle
Contractl. B-187812. August 24, 1977. 8 pp. 'y

‘Decision ra: Lanier Business Producis; mid-Atlantic Industries,
Inc.; by Hilton Socolar (for Rlmer B, Stazts, Comptroller
General).

Issue Area: Paderal Procuremsnt of Goods and Services (1900).

Contact: Office of the General Counsel: Procurerent Law IJ.

Budgetogunctioﬁ: General ‘Government: Othér Generdl Sovernment
(B ,- i

Organiz:s:ion Zoncerned: Veterans Administration.

Authority: 41 c,.F.R. 5A-73,205.5. 4% c.P.R. 101-26.403-2.
B-186057 (197¢). B-1811ﬂ6 (197%).

Company protested a purchase order under a Pederal
Supply Schedule contract,,alleging that they had the lowert
priced equipment meeting the Government's minisum nesis. This
protest was denied eincehthey failed to, show that their
egquipment d4id in fact meet the Government's minimum;neede: A
second company ciaiméd that it should be .oaid for ngniplept
delivered under a purchase order and for undelivered egquipnent
not in excess of theilr maximum order limitation, The claimant is ‘
entitled to be paid both for the items already delivered and,
upon delivery, for the other items in the purchase order. The
one item which exceeds their Federal Suppiy Schednle contract
paxisum crder limitation £hould te competitively procured.

(Author/SC)
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Proc. I
THE COMPTRILLER OENERAL
DECISION OF THE UNITED STATES
WABHINGTON, D.C. 20Bas8
FIlL.E: B-187819 DATE: August 2k, 1977

MA (TER OF: Lanlew Pbsineu Products, Inc. :
Mid-Atlantic Industries, Inc.

DIGEST:

X \ R . SEEAX ' X B iy
1. Protester’ chnllenging a pur-hase order under Federal
Supply Schedule contraction the grounds that protester
hés the lowest pricad equipment meeting the Government's
minimum ‘needs is det;ied where protecter fails to shcw
that its equipment doeii in fact meet the Government's
minimum needs. f.,
2. Clqimant is entitled to bP uaid for those items already
delivered and, upon dyliverv. for othdr items described
iniegency's purchase; ‘order. . [ “*ne item which exceeds
Federal Supply'Schedule contr.i Maximum Order Limi-
tat(on should Le competitively procured,
: . 1‘- )
‘ . A 2
Thie ‘case /' Ines fo us as a protest by Mid-At]antic Industries,
Inc.,.i(Mid-Atlanf ) ‘and a claim by Lanier Business,Products, Inc.
(La.niér) re ‘fa.rdingrthe Veterans Adminisiration's fVA) ‘order from
the. F‘edérai Supply Schedule (F‘QS) of dictating equipment for ih.
Philadelphia Regional Ofﬂce.,q Mid-Atlantic protests’ o, two, grounds.
First. A 's Purchase. ’from Lanier’ was, in effect, an unjustifiable
| sole source purchase, Second, the pur(.hale was invalid becauge
for,one; iLe}n .whicht de-Atlantic arguea is_crucial to the system
.being r-urchased. VA!s,;; der exceeded tha Maximum Order Limi-
tation (MOL) of Lani{én's FSS contract, Lanier claims $84, 971,70
plus interest 'and attorney's fees on ilie greunds that, at the very
least, it should be compensated for that eqiiipment which was
delivered undex thé purchase order and that undelivered equipment
not in excess of. 1he MOL .
EAY s
VA isfied general specifications ‘for an "Aufomatic “Changing
Casseite. 'o"r,Cartridge Type Centralized Statio: Wide Dictationl
Transcripfion System' on June4, 1976 The record shows that
Mid-Atlantiz, met. with VA to dlscu.is these' specifications line-by-
line, The discussiolia:regulted. in .VA'determining that Mid-Atlantic
did not meet the gnecifications in'four areas. Consequently, Mid-
Atlantic was iavited to .Bubmit written comments as to how its
system could respoiid to the VA's operational requirements.




B-187810

According to VA, Mid- Atlan ic did not provide any written documenta-
tion, except its I'SS catalog, prior to the Center's receiving authoriza-
tion on August 18, 1978 to install a dictation system.
/‘ .

The purchase order. iaaued on .September 2. 1978 ;}ursuant to
Lanier's FSS contract .S~005- 66-12, called for de)ivery of the
listed items by December 12, 1976 or socner, The ortered items
were from four "Special Item" categories in GSA's Federal Supply
Catalog (I'SC) 74, Parts II and I, Office Machines, Class 7475
(Office Type Dictaling and Tranacribing Machines), effective July 1,
1878 turough June 30, 1877, The four Special Item categories were

as follows:

a° 0%

Special Item No, Supplies or Services

50-187 Dictating Machirms- Tape:
Non-portable, ertctric

50-187-1 Dictating Machines: Tape:
: Portable, hattery operated

50-124 Transcribmg Maﬂhinesv Tape:
Non-portable. electri

50-195 | Transcribing Machines. Tape:
Attachments and features

The purchase order, as amended on Sepiember 3, 19786, ca.lled for the
following:

No. of Soecial Wy Catalog
Items Item No. DescriLHon _FPrice
1, 16 50-187 Lanier ’I‘el -Ediseétte Automatic

Changing Standard Cassgette

Central chtation Recorders

with VOR installed @ $1, 945, 00

each (LX- 007 4) $31,120, 00

2. 163 50~195 La.nier Dictata Statxon, 3 Posi-
tion: Manual Select, Grey', 'Hard
wired with 50-195' NT~208-0
Intercon. @ $223, 00 each (NX-

234-0) '$38, 349. 00

J' \'.'
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g No, of
I _items
| 3, @6
| 4. 6
|
!
5. 3
s
i
{
| 8. 3
4
1 )
7. 1
8. 4
9, 1
10. 4

Special
Item No.

£0-194

5%, -]95

: ‘| .0_* -

50105

50~-185
50~195

50-1085

650-195

50-195

- A e Y W N S e

Catalog
Price

Desorlgyt!on

Lanier VIP §eoretar Tran- ,

- acribing Machine,  with Foot

Control and NT- 031-0 Stetho-
set Bow Hvadset with Cord @

$547. 00 each (VIPIS) $35, 655, 00

‘-Larler Dial Dictite Input ‘
'Panel to connect a recorder

to aleo receive internal PBX
dictation @ $225.00 each (NX-

503~ 0) $ 1,350,00

'Lanier Aut\omatic Cnnnnel

Selector to connect 50 Die-

tate, tations to 10 Recorders.
Sec uential oe1ection ig ‘autnmatic
@ $5,100. 00 each (NX-702-0)

Laoié\ii\B-Selector Intercom

$20, 400, 00

~ (originator to operator) @

$395. 00 each (NX-822-0) $ 1,185.00

Laniet- Telephone ‘Recorder-
Coupler for outside call-in |
dictation (NX-516 0) $ 295.00
Lanier Cabinet, Laminated
Walnut Finish. . Holds iip to

4 Tel- Edisettes with drawer
space for up to'192 standard
cansettes @ $495, 00 each
(TEC-1)

Contﬁ'nlioul Dual Recorder
Console with Mixed in-built and
modification kits for 2 Edigettes
(LX~006-0) $

$ 1,980.00

495, 00

Lanier Microphone with Stand

@ $50.00 each (540) $ 200.00
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No. of Special _ Catalog
Items  Item No, Description Price
11, 100  50-185  Lanier Program Digcs (box of
500) @ $10.00 each (VPD) $ 1, 000, 00
12, 2 5U~105 Lanier Bulk Cassette Eraser @
$19, 50 each (LC) $ 39,00

13. 65 50-185  Stethoset Headset Bow with Cord
s @ $17. 00 | $1,105.00

14, 8 187-1 Lanier VIP/C Standard Cassette
portable dictating machine in-

cluding AG adaptor recharger $1,432,00
15, 8 50/85 Hand Microphone with start/stop
switch _ $ 80,00

The eqmpment, except for, iteme number 3, 13, 14, and 15, was deliv-
ered to VA" on or about’ September 23, 1ﬂ76. Althou 'the purchase
order spe cified that the equipment was tc bew‘shipped ti‘f’Chief Supply
Services, VA ‘Celiter Warehouse, 5C0 Wmeahickon Avenue. FPhiladelphia,
Pennsylvania, the equipment was, ir' fact, delivered to the first

' » of the VA Center, Uni verstty of Woodland Avenue, Phﬂadelphia
recexpted for hy a representative of the VAC Warehouse's Supply
i..-ison to the Cunter.,

- Subeequent to Lanier'e delivezv ~ 4the eqﬁiﬁ?ﬁéﬁt, the ‘Asgsistant
Chief of Supply Seryices.telephora Lanier to instriict it Hot to
delive:r any items under the purchaee order because a protest as
to the alleged sole-source nature ofi ‘the procuréméiit had been-lodged
by Mid-Atlantic, an affiliate ot the’ ‘Norelco Word: Processing Group.
The result of this telephone conversation was that Lanier made no
further attemps to deliver any of the remaining items to be delivered
under the purchaie order,

Subeequently it came to VA'e attentfon that VA 'e order tc Lanier
may have exckeded Lanier's MOL on some of 'the' Sp ecial Items listed,
VA, referred the matter to GSA by lettér dated Ootober 28,1976, GSA
replied by letter'of November 5, 1976 and atated that; "néither the
systém as a,whole nor any compornent items exceed the FSS contract
maXkimum order limitation.' In this regard we note that the MOL
established for Lanier's contract (See 41 C,F.R, § 5A-73,205-5
(1976)) was listed in J.anier's catalog as follows:

CRIL SN IR
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XANT T
"M.AXIMUM ORDER LIMI'I‘A'I‘ION; Special items
50-18?--$75, 000, Special items 50-184-2, 50-187
(except LX LX-G07- 0), ‘EC-17:(only from 50-226). 50-
187-1. 50- 317. 50-223, 50-191-2, 50-194--$25,000
eacl, (:ders may be written to full‘M, O, L, Allow
ance for each special item number, Different 3pecial
items to full M, O, L., each can be comLinel on a single
order, The orde: uvan exceed the M, O, L., as long as
no etngle special item number exceeds the assigned

M.O.L.'

Comparing item 8 of VA'e purchase requcet (Sp cial Item 50-194,
Lanier VIP Secretary Tranucribing Machine, witbafoot control and
NT-021- 0 Stethoeet Bow Head Set with Cord (VIP/S) 65 at $547,00
each for a‘total prica of $235, 556, 00)) we note that il exceeds the
MOL for Special Itein 60-194 by aphroximately $10, 009, By letter
dated December 15, 1876, GSA .reconsidered its opinicn asvo
whether the MOL wae exceeded in item 3, In the letter GSA stated:
AR

"Phe Maxu%ifugp Order Luni tation, (MOL) for this

ftem [650-184] unden ,the FSS contract was $25 2000

effective July 1‘2\1976 iintil Octcber 12, 1876, ‘when

the MOL was i.ncreaeed to $50, 000 as a result of

an offer by Lanier to increase their discount from

7% to 12% off list price.

"In iight of, This 10fo rma’hon, ‘the. September 1, 1978
purcnaee orc'er exceede the applicable MOL for -
Item 50-—194 andrpursuant {'o the applicable contract
provision in the Féederdl Property Management Regu-
lation (FPMR 101-286, 401~ 4(c), the purchase order may
not be accepted by Lanier, "

G“‘.A reconsidered ite positio}mxbecause it had iucorrectly aeeumed
that Luanier's request for an MOL increaee dated October 8, 1976 for
Special Item 50194 was effective as of the'date spelified'in’ Lanier's
letter, i.e., September 1, 1976*‘ Lanier admite in this regard that
the requested September 1 1976" effective date was prompted by its
recognition that it could not accept the order for Item $0-194, inas-
much as acceptance could be the grounds for termination of its FSS

"contract for default.

VA. after rec'e'ivihg GSA's reconsideration of December 15, 1976,
wrote to Lanier by letter of December 28, 1976 and stated, in perti-

nent part, as follows:
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"'Wehave received a determination from the’ General
Services Administration that the MQL on item No.
60-194\ under FSS;contract GS-00S-06612 was ex-
ceeded on the purchase order in question, There-
fore, pursuant to the applicable contract prilvisions
and Federal Property Management Regulatione (FPMR.
101-26, 401-4(c), purchase order T-1725R may not be
accepted by Lanier,

"The 85 tranecrlbing mach..nee. ‘of course, are an
integral part of the entire eystem. Consequently,
quotation will kave to he reeolicited. Lanier Busi-
ness Products will be contacted agam in the near
futqre by supply service at the VA HGSPITAL,
PHILADELPHIA, regarding the submission of
another Propoeal for the centralized dictation

eyetem.

Lanier took i3sue witn VA'- findirg that the 65 tranrcribing
machines were an jntegral part. of the system and. argued by:letter
of January 8, 1977 that the, transcribing machines; swere. "totally
independent'’ .of other items on the nrder.. Moreover, Lanier tock
the. position‘;that irregularity as to one item does not affect the .
validity of othér items svecified in the order,  According to Lanier,
the iranscribers could be obtained from another source, because
transcribers are generally interchangeable as among the manufac-~
turers listed on the schedule,

On March 17, 19'(7, ‘Lanier filed its claim with this Office
alleging four alternative. bases for, payment for equipraent both
delivered and unuelivered ‘First, 1, nier argues that. the entire
purchase order was ‘valid and that Lanier, upon deliveryrnf the
itemg ordéred, was enﬂfled to be paid for théin. sAcdcordiag to
Laniér, the VA's. exceeding of the. MOL, regarding the:transcrib-
ing machines was a minor inforrnality which was cured by
Laniér's retroactive offer to amend ‘and GSA'e accepta.nce of
Lanier's MOL to $50 000, i 8 Secord even if the order was inef-
fective as to the. ‘transeribing machinee, the remainder of the
purchase order is valid ar- issued ;:Therefore, -Lanier is
entitled to paymeént for eqi, “vmént delivered and accepted and
to deliver and be paid for iteme 13- 15 oi‘ the purchase order.
This ig because GSA indicated that the purchase order was
inva.lid only with. regard, to the tranecribin machines. Third
even if the purchase order was invalidin’ its ‘entirety,: &Lanier
would be entitled to payment for the equipment’ delivex ed and
accepted. Lanier's argument is that even if it is considered
that the entire order is invalid, the Government cannot show
either that the contractor's statements or actions contributed
to the improper award or that the contractor was on direct

[N FE....
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notice, “prior to award, that the procedures belng rom wed were
unlawful, . Fourth, even if the contract was invalid because tlie
aoceptnnce was effected without authority, nevertheless the con-
tracting officer, having taken no further action, is deemed to
have ratified the acceptance.

M.ld-Atlanti:.'s argument that the order from Lanier constituted
an unjustified ""sole-source’’ procurement is grounded in its belief
that VA violated 41 C. F., R. ¢§ 101-26. 408-2 and 3 which stotes as
followez

j "s 101-26 408 2 Pronurement at IOWeat price.
Each purch,ase of more than $250 per line item
made from a multiple-award Schecule by agencies
required to use such Schedule shall be made ot
the lowest delivered price available under the
Schedule unless the agency fully justifies the
purchase of a higher priced item, * * %,

| "¢ 101-26, 408-3 Justification.

. z? "a’r YN
\a) Justification of purchaane made at prices ‘
otheir than the lowest delivered price available
should be’ l-aeed on specific or definitive needs
which are clearly agsociated with the achieve-
ment of program objective, * * ¥,

(b) The following examples illuatrate factors that
J‘r be ufed in support ofsJustifioations, when used
assertione that are fully set forth and documented.

(1) Special featiives of one item, not provided by
comparable items, are required in effective frogram
performance, .

| (2) An actual need exists for special characteristics
’ : to accomplish identified tasks.

bt (3) It is easential ‘that the item gelected be’ compatible
“with items or systems already existing within using
offices,

(4) Trade-in oonelderation 'favor u higher priced
item an produce the lowest net cost, * % % "

.
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We have said that these clases require Federal agencles which
»ocure fyrom a multiple-award Federal Supply Schedule to

do so at the lowest price consisient with their mininiuni needs,

If the procurement is a¢ other than the lowest Echedule price, a

memorandim justifying the purchase mustbe included in the

;:o';ltra;t file, Microcom Corporution, -IBABCIIS'?,,i November 8,
876, 76-2 CPD 385, See iener‘aﬂz. Mid-Avlantic Industries,

Inc, , B-181146, NovembBer 74-2TTPD 7%,

Mid-Atlantic sought to. _prove its argnyment bylgttempting to
show that its equipment met all of the VA's needs‘ at a lower
price than Lanier could offer,, The price sheet provided by Mid-
Atlantic did not indicate, however, that Mid-Atlantic's equipment
(Norelco) meets VA's requirements. In short, Mid-Atlantic has
not shown, nor has VA conceded, that Lanier does not offer the
lowest priced *quipn:ent meeting VA's minimum n<cds.

With regard to Lanler's claim, it appears to us that whila
VA'g intention muy have been to ubtain a complete gyt sem, the
purchase order qioted on pages 2 through 4 of this decision
described a series of individual components. Lisofar as YVA's
order for thdse 1tems did not exceed Lanier's MOL, Lamer ‘was

‘obligated to fulfill it, Lanier is theréfore entitled to payinernt for

Items 1, 2, and 4, through 12, which'it already has deliverad,

and upon delivery thereof, for Items 13 through 15. Morecver,
Item 3, the 65 transcribing machines, which GSA advises us

may be supplied by any one of 4 number of manuvfacturers, should

be competitively procured.
>7"‘-ﬁﬁ‘\ ‘M b"’-i’a—\/

Conip troll r ' General
of the Tnited States
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