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raecansideram*ou of Untinely Pvc*cst ngninst lllo;edly }npropar
Pestrictive Natuca of Invitatican for Bidc). B-189186. Auguast 17,

1977. 3 pp.

Decision re: Kinetic Systems, Xne.; by Robert . Keller, Deputy

Comptroller General.

Issue Area:’ Pederal Prucurelent of Goaﬂa and Yervices (1900).

Contact: Dffice of th4 General Counseli: Procurement Lav I.

Budget Pun:+iof: Natio al Defense: Department of Defenge -
Procurexent. £ Contracts (058).

Organjzation Clhcerned° Nepartment of the Jrmy: Aray NHissile
Haterial i adiness Command,

Authoritys & C.P.R. 20.2, 4 C.P.R. 20.1(b)(2\. 81 Comp. Gen.
5“3..‘/ Comp. Gen., 524, 37 Comp. 3en. 527. A.S.P.R.

-501(a).

| The profestﬁr requesteﬂ \econsideration of a decision
vhich held that their protest against the allegedly. isproper
rectzlctive natule off ax invitatiln for bids was untimely, Trhe
fire was advised by the/buyer that after, bid opening.ihe . fitm
cculd attempt to denonwtra e to fhe 1ow. hidder the -quivalency

of their product to tihat of the dusignated sole spurce. Reliarnce

on such =rroneous advicg vas nnrea-onable, since the contract
clearly could not be awvarded on any basis other than that
prescribed in the solicitation. The protest, filed after biad

opening, vas untimely and not for consideration. {Author.sc
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DECISION OF THE UNITED BTATES

WABHINGTON, D.C. R0O0Sas
FILE:  p-140146 . DATE: Awmst 1T, 1977
MATTER OF: Kinetic ‘Systeas; Inn, ~-reconsideration
DIGESBT:

'\\“ ‘ -
Fhrm ,rotasting aole—aource reatriction in
IF8 was advised b buyer that aftar bid’
opening firm codli attenpt to demonstrate to
low bidder equiva ency, of Jes ptoduct to thst
of deaignated sole ﬁourne.: Rel_ance on such
arroneoua advice waﬁ“ﬁtreasonable,,oinca ,
contract‘clearly couls{"not be .awarded, on . baaia
other 'than that presﬁribed in solicitation.
Therefore, protest after bid opening is untimely .
and not for consideration.
A ‘{:’ " SN \:'1
Kinetic Syatema, Incfﬁ(?”l), reqUeats reconsideration of our
decision in Kinetic' Syatems; Inc,, B-189146, July 1, 1977, in which

. we held untimely KSI's protest against the allegedly improper

restrictive nature of invita*‘nn for bids . (IFB) No. DAAHG? 77-B- 0012
issued by therUnited States Army Miaaile Materiel Readinesa Command
for the construction of a laper ¥adar meeaurement iacility (LSMFT) .
In that decision we also denied KSI's protast against the use of a
large bueiness as a aupplier in the prccurement, which was set aside
for small business participation.

" . The IIB deaignated ﬂarry—Wtighr (Barry) vibration iaolation
moufits aa .the only acceptable itema for .use by the primh contractor

in the LSMFT. On April 13 nf:'t'e.r 1parning of‘thaf rcstriction and that

bid opening waa‘to )e on_ Ap il 15,;‘SI erpreased ita objection to the
restricticn to the buyer oq;the basia that iﬂa vibration isolation
mounts were, allegedly, techn ally equivalent to the Barry 1tems.
However, 'KSI states. that tha b yertadviaed that: after bid opening

KST. couldfattempt ‘to demonstrﬂte 'ta, the. “ow bidder .the equivalencv of
its - product,ﬁinida were: opened as scheduled and on April 22, afthr
the*low biddér would‘not commi {1 EEIE to ube of tlie KSI item. KST)
filed a protest with' the contracting officer.‘ ‘the protest was den\ed
on May 12, and on May 23 KSI protested both that matter and the mal‘ter
of large busineaa (Barry,‘ participation in the. procurement to our

OEficeo -

. A - Gttt * . — " awrpra o -— - g . Pyt v o= s
- 13



- -
- -—

cedm e, wm

——

B-189146

a;- | :\
We considered. KSI'iiprotcsr against rhe rcs lLtion as untimely

since KSI knew of thc'allcgod’ﬁopropricty in the IFB before the
April 15 bid opening and tho protust waa not f1led prior tu tha: date,
as requiced by. section 20.2(b)(1) ¢f our Bid Protest Procedures, .
4 C.,F,R, part .20 (1977) (Procedure-) Hb further atcted that even
1€ KSI's April 13 objection to the reotric:ion was considered a
"protest," the opening of bjUs ca April 15 uithont rumoving or modify-
ing ‘the restriction constitiited "adversa agency action" within the
meaning of section 20.2(a) of our Procedures, Accordingly, the May 23
protest to our Office, filed more than 10 working dave after bid: opening,
could not bz considered on that basis either, ’

Concerning Barry's status as a supplier under the IFB, we stated
that since there was no evidence that the contractual end item would
not be manufactured or produced by a small husiness, and since all
bidders wera advised of the subject restriction, there was no basis
to object to Barry's participation.

In its request for reconsideration, KST argues:

C ’ EERST AL

"It appears now that perhapa due to an
overzealous desire to complete a; procurement
action the buyer's advice to KSI * * * improp-
erly cut off KSI's right to proteac ‘the pro-
curement sole source spccificarion LI
KSI's formal protest to. the * % # Contracting
Officér, was submitted ‘April 21, b ‘working
days after the IFB due date of April 15, KSI's
protest 15 in effect lod*ed at . the/buyer' ‘
1mproper procurement agency respon/(2"'to our
verbal 'objcctlon as well ag the fsola source
restriction. Accordingly, the. protest £11ing
time proviafon f Section 20,1(b)(2) should
be applicabie, namely—-—lO wvorking days ufter
the basis for protest is known or should have
been known--—_,"

KSI further contands thc* its protest to. our Office,‘ftled within
10 working days after the contracting officer's denial of its initial
protest, was timely filed under section 20.2(a) of our Procedurpb

e
. l

all bidders. See 41 Comp. Gen. 593 (1962), 37 4d. 524, 527 (1958),
Armed Services Procurement Regulation § 2—301(&) (1976 ed.). Therefore,
we do not consider KSI's reliance on the buyor 8 advice to the effect
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thn; a ccntraoc'éLulo}ic‘5ii;¢od on a basis o‘oor thni*thnt pro‘cribcd

in the solicitution Tassonable, It follows that.we also cannot
accept X8I's 1nplicatioa that the buyer, by giviug such advice, ia.

- effdct extended the timk period for KSI to: timely protest the restric-

rlon‘undcr our Proccduros. Since tha subject rostpiction wvas ncvcr
fornolly :cmnved from tEe IPI, it was cloorly 1ncombpnr upon KSI to
‘protest 1:3 intlusion prior to bid opening, Horcovcr.lac we held
in the cltcrnativc in ou. dccilion, even if KSI's objection to the
buyor io conoidered a protcot to the coutracting agency, ,the protest
to our 0‘f1c more than 10 wortking days. After the 1n1tialoadverno
agency action, i.,e., the opening of bids without removing the restric-
tion, renders the subsequeni protest untimely under section 20.2(a)
of our Profedurol.
b,

Concorning Barry s participation in this smal; busineas aet-aside,
KSI now otaccs that 1: rciood the . matter.. only as;background material
for use An” our conoidcration of KSI's proteat against the restriction.
and not)aa anothor ground of proéc;f Nevertheleso, KSI also argucs
that the Barry:ylbration 1aolation-moaats will almost certainly not
be manufactured ‘for Barry by a small business, However, as we stated
in our .July 1 decision, it 18 the contractual end item, not A subcon-
tract item, that must be manufactured or produced by snall business.

Accordingly, our decision in Kinetic Systems, Inc., supra, is
atfirmed,

Deputy Comptroll&lt.je‘ﬁ'cral

of the United States
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