
DOCIDhENT I!BSUJI¶

03301 - (A23134371

(Protest to Canrlderation of Nisfiled Aid]. H-1!J9232. august 16,
1977. 5 pp.

Deciston ye: Prime Mfg. Corp.; by RoDfP: . Kellsr, Deputy r

Cokptroller General.

Tssu, Area: Federal Procurement of Goods and Services (1900!.
Contact; Office of the General Coupsel: ProcurementLaw IT.
Eudqet Function: General GovernAment: Other Genfral Government

(8061
orqanization concerned: Bureau of Lan5 Mlanagement; Nidstates

'PIre Truck Co.
Authority: F.P.R. 1-2,303-2, 1-2.303-3. 55 ccAp..aPn. 1340.

B-186390 (1976). 3-188486 (1977). B-181904 (1976).

The protebt'di objected to consieration of another,
firm's lower,,bid discovered the morning aftet $18 opening and
determined by the,:agency to h&ie been late solely b6eauue of
Government iishan'3i*hg. The bid .oy be:consldeited for award
because a tiie/date, stamp established timely receipt. Other
issues raised were untimely or had no basis for rejection of
bid. (HTW)
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*41 \ j-g THE COMPTROLLER OENERAL
NiECISION M OF THE uNITED S TATUE

- * WAS4INGTON. D,3. 2O54U

FILE: 5-489232 UATE Auguse 16, 1977

o . 't MAlTER Of: r~..i Manufacturing Corporation

DIGEST:

s1 Miafiled bid, found in safe on morning after bid
opening, yj be considered foqraward when time/date
staup estqblushes timely recIpt at Government
lnatailaitf'!n.. Fact that another misfiled bid was
found before bid opening aupoorts agency's conclusion
that"late receipt was due soluly tomishaOdling by
Government.

2. Itsue regarading "piopr"ety ni considerationwof I
percent - 20 day'discount E f eped in 6val'uStioW of
bids ia uwtit&ly rined and not for donsiderazi6n,
as issue was apparent from faice of solicitation
but not raised until after bid opening.

3. *act that low bilddir offered identical price for
varying uties of tanker units affords no basis for
rejection of bid,

y Prime Ma dturing'Crporatn (Prime) t low tidder at
the , ti tf biu(npening under soiitatiyn -41
ioii1 .d bj,~thecD-p aztm .tof the In-cioz'u Bureauf'of Land Manage-
unt (DBLI), -Denver, C6oiorado, has protested of
another firmn'.'lbwer bi'd, disr~overed the morning afte;. iid opening
and determined lbydLM to have' been late due solely to mishandling

:1 * by the Government,

.< The<invitdtion''for bds,(IPB) was i#sued April 22, 1977.
It coversd 33flAip4&n tank& r'units, each consisting of a portable
tank,,pumwp AnApower ur.it, hoae, bosereel, and accessories, in
75, 125, and OO 'gallon saacit?.cs( These are mounted on pickupfi ~re." npcu
trucks and used by ELM for patrob-1\ind fire fightihg. Award was
to be made to Uie qualified bidder vho offered the lowest total
preproduction Model, BEL required d±iveory in various Western
states within 60 days.
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S-139232

814 opening vassucheduled for 2:30 pp. on uy 13, 1977>i !
At 1Os30 that uarning, the contracting officer reporte, bids
*hich had beer: received were checked and ousy wya found with
bid. for a different uolicitatlon, 'All groups of '1 itd werea
therefore checked, and all bids for this particular procurement I
were put into one file folder. About 2:15 pem. thase uuore removed
trom the procurement office aafef and the bidu were segregated from
"a3 bid" respolises; incoming maiX al£o was checked before the''
opening at 2:30 pn. Sometime later the sami afternoon a repre-
sentative of Prime called and war told that hi. firm vwar the low
bidder,

About 9 a.m the next day, according to tl'z controjcting
officer, a bid from Midotates Fire Truck Co. (kidntatva) was
found in the safe with anot~r grqip of bids. The tiib/4itej
stasp showed that it had been receive'd *t BLM at 8Sl: 0,on
Khy 18, 1977, and 'aailroom personnel confirmed that the at'p..
machine had been opercting proper'y at that time. BLM forsd
that fidstates' bid had been'mishandled by the Governmnut and
could be considert;L for award; the bid therefore was opened
r.d recorded in the abstract of bids.

After being notificid on Mar 20, 1977,Ithat Award to
Xiddkates awas 'contempla'ted, Prime protested,to our Office.
PrIme arfues that its bid became public knowledge at the time
of bid opening and that any bid not opened at the same time
should be considered nonresponsive. BLM has 'delayed award
pending oqr decision on the protest.

ihetlssue her. is wtaither Midstatern' late bid was properly
considered. The IFB contained the following lainguage, incor-
porated pursuant to Federal Procurement Regulations N I 1-2.303-2
and 1-2.303-3 (1964 ed.):

1n^eOffcrs and Hodi&ications or Withdxrawals.
(a)VQAny bid received at the office designited

in the Xeo 'iitation after the exact tine(upecifieod for
receipt will not bDe. considered unless it is redeived
before awar4 is made and either: ,,*i

* ,:6) Iet Wa 'sent by registere'd or ceiilfle'd
auil not later than'the fifth calen'dar day prior to the
date 'sperikied for the receipt of bids (e.g., a b~id f'
submitted in response to a solicitation requiring *i, ,
receiipt of bids by the 20th of the month must have
been mailed by the 15th or earlier); or
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, (2) It t'aa sent by mail (or talegram if
authorized) and it determined by the Goverrasnt
that the l'ate raceipt ca due solely to mishandling
by the Government aft~ir receipt at the Government

I installation.

* a * * *

(c) The only acceptatle evidence to establish:

i ~~~~~~~~~~~* * * * *

. ... 2). The ttue of recelpt at the Government
installation La the time-date stamp of such installation
Ion the bid wrapper or other documeittary evidence of

,l . -- receipt maintained by the installation. * * k :?"
| * ;; .~~~~~~~~~~~~~~~~~~~4, ... tj, *j+z :. ........ .;,,^t^ -... *!.;T. )i"*2

.,,Our Office haa donOtquedidentical langtizgevsa 1 rizihg
. consideration ofbis ih arrived at a G vdtmr~t' lation

agency to~~~~~~~ffc'-' e iA

1ik'V "to have beenft hdeliverey to, t f deeinyiiuneering.hA
t l~~~-EFBj!;b4-utwh n c rich"'did;'"'nt reach' that 'o£'ic uniii"''A" gr..i'd;op~enin'g

bocautu.;of4 Milhand'ifia' after receflp I,&4R- Cohstrg 4ompainysL

Lab'orporated,'8-C8639,gust l7, 1976 , 76-2 CPD 136 . and
f casanitedtthereint4 We look Atrpcord,'dticeas for transmhetsting bidl

th oeni:I lysam ing~h bienveoe

from pliceiprof rece opt to bid a fndifrou 8: c0 m. to :i` pon ahpe
!procuhrtinl agency;,uto deteremin selhat whensituates'a wea sunble time

forsuc tri s~itl, ther dico 'yofathrmfiebd

supp htasiea, -considaLM an special hctrcuistances which
4 "^~~~~~my have affected,,ihe'deli!iriy period. Frequency Vn'Rineiernin
| , [4t~~~~Lborstories,4"B-186390, August 17, 1976, 76-2 CPD 166.

,In the instant c4ase6 the t r te l. tat thebofd envelope,
which hastbe dajutend tt e. C.eris' no e a&lishes timely
receipt atBLM a meroo gi', andsftom 8:io c'eM. toi i:30 p.m. appears

' , '~~~~~tio hatve -been suifficient rime for''tranvmiPt'tal'to th eabid o'peiing'
|. .4 -room. WIl1 wC'cannot say. precisely when it act llywas delivered

to bthe bid'oredinf ritmisecived late. anothe'r'morfiled bit
befaore' idtope'ning stip or';L',,cncliusion th'at',Mi~'ae i
ai0 'Waa- misfilet, Se'aC' noJ&nro%.,Ic.,,,B-188486,
!Itrne 29,°,19i-7, '77-i. CPD"'462. -Furthiekr, the languaige,'of the late
bid~l wul ijn~ctive, pe.^ter i no requie 'nt,taa

sishandled bldbc sent by rekisteired,,ior cirt ified,,mail in orde~r
to, be cornsldered if it is received late. Wc, therefore find that

Ht,-. ',!KMidatates' bid was properly considered for award.
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By letaer datod Jul ik7, 170,,Prfi* rai :d W ea'Lj
I5sues3. Firt,P ri,-utwief that 'l'svitteu' offenrd i p cent e
20 day1 prompt. payment discount should npt be cosai:Lred Inu+thee^4aluat'ion of bids becauasePrimehad be'im told that;BL "wiil
not canuflier'addigcount of li'is than 3L'dayu rBecauie it.is]
virtually iupow'sifble to procesa a receiring doru frow the field
to Denver and issue payment In less thani 20-25 days."

The Identical' issue wam presented "in Paulls"Llne,
Incorpo'raited'.Let af., D-181914, Octber;9, 1974, 74-2 CPD
201. In that decision we held'that'wheere, am hi,, the soli-
citation specifically contemplates the consideration of ptOmpt
payment discount s..offered,in the .evaluiat'1iv,3 f k.du'jubm itbted,
it is incumbfnt upon the protester to queation' the proprietyt.ar8 ,. . 4 4 4 , Iof such a prqyyiisoq prAoxgto'i4,iopenlng. Since - zir-edlt not 

.make this allegation until over two month' after bid opening, l
It is untimely and not for consideration on the merits.'

Prra. also notes that Mf.dstateu bid the Men a1 price'
4rhall of its units, whet'asnth otlir two biets ad a,
"slidibg scale" oE price.in which prices increased'in relatioa
to unltjsize. Prime argues that Midstates' pricing teqhnique
is "unfair" to those BLM activities who ordered-the sualler - .
units. - - ..... . .

, WeL do.'niot b'elieve Mids'tat'66. unif~ori. pricing'iffords'.any.
basis %or,.thp, rjttid I.of its b4 >,There is n t1;0rigB in tihe e ..

oliC~tLtatiOq:which .prohibits bidders' .frombiding'on thlskbasirn; 1*''~ ¾
(Even those bi'ddeir who used i "alidiuig;scale" ma'de mode'r'a t.adjust- f
sents to' 'their bids: . Prim 'B- largest, most, expensive unit,''yews- priced
less than l0petr'ent above'iits smallest unit, and Almont Weidiqg.
Wbrks' I ~ir~es't 'unit Co''s~t -le's'sttant 2.p percent more thane tr..smailest
unit.) Furfthrmore, the IFB provlide that "one (i) awaard Mill be
made to ..tho'qualified bidder; who offer's tiievlowest',total coat to
the GovYninejant, based upon the uinit price quoted forslip-on tanker-
units which meet the specifications, terms and cond'tions * *
(Emphasis ladded.) Midatates submitted the lowest total bid.

Firlq~fty4Prfme suggests that as the result of, a ca 'ed l.'by its protes~t, these units cannot now" 'e produced for ihu- 1977 fire
season.. fitne suggests the soalicitation be canceled and that these.
units be mc-wbined- with next year's requirements in a new solicitation.
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.,.a ung- cuermag d tee propriety of! di tsus'" Wid, discussed above end found to, -untialy or vitlut
mglt, do uot present any basis for cepcelllaio the Ib and're-
011icitatiou. Witb regard to FdA'. last couentic, e have been

I * adv J¶d by LM that its need. require it 'o prJcivd vith.this year's
, p proewremnt. We beliuve this to be e matter vWlgin t' agency's
, 3nlretlo4, mud it the absence of a uhowug 'hat thz agency has

erwcised, that dieciotiou in an arbitrary or unreasonable fashion,
we do not perce$'?eIa compelling reason for cancelling the solici-
tation and 'eadvertising the requirement.

Accordingly, the protest i, denied.
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UNIE STATES GENERAL A irywN OFICE
WASHINOMIN, D.C. MUS
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W-18,232
AUG 24 197

Prim im~fasturtug Cnpcuotla
70 LAdu Utnet
mm, Umyada "950

Attmettrn 1m. 3. Rum-A
Seal1 -, 1m _

In awur dlateiua eariat Mm. "e1etu rug CorpoatSm.

3-189232s August 16p 1977, me ilm luadvmrteuty wttd.

For your lnform tle*, £ -seted pe a_ 1. ealed. 

slsomy ro

John F. I

Job. 1. Wtehll
Du~ty Asnlitat Ganral Coee1l

Zutlomure
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