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[Pro:est to Consideration of Mis€iled Aid). H-149232. August 16,

1977. S pp.

Dacision re: Prime Nfg. Corp.: by Robevr: P. Kell=r, Depuii
Coxptroller General,

! '
1

Issup Area: Federal Procuresent of Goods and Services (1900i.
Contiact; Office of the General Counsel: Procurement Law IT. .
Pudget Function: General Gnveramernt: Other Gencral Government
(806\. "
Organization Concerned: Bureau of Lani Management; Nidstates
. Pire Truck Co. . |
Authority: F.P.R, 1-2,303-2, 1-2,303-3., 55 Comnp..Gen. 1340.
B-186290 (1976) . B-1884B6 (1977). B-18191% (1978a).
i “w ] Syt . Love
The protester obiected to consideration of another
firm's lovggvbiﬂ\61$¢§véféd'tpg'iprnihq,aftef’bid'ﬁbon}nq and
determined by the.agency to have been late golely because of
Sovernaent mishandiing., The bid may be: consideied for award
because a tize/date stamp estalblished timely receipt. Other
issues raised weres untigely or had no basis for rejection of

bid. (HTW)
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| /b/\ YHME COMPTROLLER OENERAL
N t))\,\ LECISION OF THE UNITED STATHES
S WABSHINGTON, D.C, R0848
\ ol o { . '
c | ) ' PR
ey FILE: B-189232 DATE® August 16, 1977
N S ) | |
R - " MATTER CF: Prime Manufacturing Corporation

DIGEBST:

E 1, Hinfiled bid, found in safe on morning after bid

opening. g;y be conaidered for.award when time/date
stamp estiablishes timely recoint at Government o
nufanaq Sn,. Fact that another misfiled bid was
found bafove hid opening aupoorts agenn:'s conclusion
thet late receipt was due solely to nishandling by
Govermment, L
. 2. Igsue regarding ptoprzety ng considerationtof 1
percent -~ 2() day discount offe;ed An evaluetiou.of
bids 1ia untimaly raiaed and not for conaidera.iun.
) as issue was apparent from face of solicitation
"‘ but not raised until after bid opening.

3. rnct that low bidder offered identical price for
varying rizes of tanker units affords no btasis for
rejection of bid, :

» ' N e

3 . 1} Priue Madl cturing Corporation (Prime), thL loy bidder at

| ~ tha time of bia, (:pening uider solivitaticn Noi YA-512-1FB7-41,
- iosued by ‘the; Department of the Inreriot ‘s Bureauibf Land Manage-

Dent (BLM), Denver C¢lorido, has protested consideraiioli of

another €irm's. lower bid, disrioverad the morning afte.. bid Opening

an¢ detcrmined by BLM to have ‘been late due solely to mishandling

') . by the Government. |
| o3 2
~ ~ Thq“invitation for bid (IFB) was issued April 22, 1977
It covered 33 sxipmon cenkbr units, each consisting of a portable
tank, ' pump ang power unie, hose, hose . reel, and accessories, in
15,y 125.¢end uOO gallon oapacitﬂea,, These are’ mounted on pickup
trucks and used by BIM for patro1 hnd fire fighting. Award was
“ 1 to be madé’ to the qualified bidder who nffered the lowest total
' preproduction model, BLY required deiivery in various Weetern
states within 60 days.
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. Bid cpening vas scheduled for 2:30 Pam. on May 18, 1977.u
At 10:30 that sorning, the contracting offjcer teporLe. bids -
which had beer: received were cherked and one was found with
bids for a different nolicitetion. All groups of !.ids were
therefore checked, and all Lids for this particular procurement
were put into one file folder. About 2:15 p.m. thase vere removed
srom the procurement office safe; and the bids were segregated from
"30 bid" respouses; ircoming mail also was checked before the'
opening at 2:30 p.u. Sometime laver the smame/ afternoon a repre-
sentative of Prime called and was told that his firu wvas the low
bidder, .

.About 9 a.nm. the next day, acrcrding to tha contr;c:ing
efficer, a bid from Midatates Fire Truck Co. (Midstetge) vas
found in the safe with another group of bids. The time/dete
stamp showed that it had been received at BIM at 5:10 n.h. on
May 18, 1977, and riatlroom personnel confirmed that tha atamp
-echine had been operating properly at that time. BLM found
that Midstates' bid had been mishandled by the Government and
could be considerdi for avard; the bid therefore was opened
a~d recorded in the abstract of bids.

After being no:ifiud on Mav 20, 1972.,F*at award to

Midstates was contemplated, Prime protested.to our Office,
Prime¢ argues that its bid became public knowledge at the time
of bid opening and that any bid not opened at the same time
should be considered nonresponsive. BIM has delayed award

pending oyr decision on the protest,

Ihe‘issue here is wﬁether Hidatatee' lete bid was properly
considercd. The IFR contained the following language, incor-
porated pursuant to Federal Procurement Regulations § 8 1-2,303-2
and 1-2,303-3 (1964 ed.):

"w:.e Offivs and ModfSications or Withdilals,

(a), Any bid received at the office designated
in the uolicitation after the exact timefupecified for
receipt will not be considered urless it 1s received
before nward 18 made and eithet. e it

(1) It vas sent by regi-tered or certified

aeil not letpr than “the fifeh calendar day prior to the
date . epecitied for the receipt of bids (e.g., a bid
submitted in response to a solicitation requiring
receijit of bids by the 20Lh of the month mus: have
been mailed by the 15th or earlier); or
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(2) It qeo ecnt by Ieil (or telegral 1€
euthori:ed) and it } dstermined by the Govermaent
that the Jate receipi, was due volely to mishandling
by the Government aftiir receip: at the Governmont
installation,

| ® * ® *

(c) The only eccepta‘le evidence o establish:

# " * n *

. 2) "he time of raceipt at the Government
inltallation is the timc-date stamp of such inetellntion
‘on the bid wrapper or other documentary evidence of
“---roccipt laintained by the installation, & * ¥

1\
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Len YR \
Our Office hae conutrued idcntical lenguega, 3 authqrizing
conoideration of bide which arrived ar a vernmeﬂt'insEaJlarion
L tine”to have been delivered to the office ‘desig ted in the\l

T SN

IFB; but, which did" ‘fiot reach that® of’ice untif’HfE r.bid’ opériing

beceuao of niehandling after receipt. L& R ConstruétionLCoggenz.
Incorporated, 55 Comp. Gen, ‘1340, 1342 (19765, 76-2 CPD 139, and
caeen&cited therein. we look at“n"oceduree for tranemitting bids
from place of receipt to bid opening of?ice, relying on the
procuring agency to determine what (onatitiites e reaeonable time

for such transmittal, and; considar any special circumetancee which

msy have affected the delivery period. Frequency Enginecring
Laboratories,: 8-186390. August 17, 1976, 76-2 CPD 166.

In the inetont case, ‘the time/date etamp on ‘the bid envelope,
whioh has -been entehed in the record, olearly establiahee timely
receipt at BLM's mailroon), and:from 83 10 a.m. to 2:30 p.m. appears
tb have - been sufficient time for tranemittal to the”bid ope.iing
room. Hhile we cannot say. precieely when it actually was delivered

,to“the bid’ opening room, the discovhry ot’another miefiled bid

before bid ‘opening supports BLM'e conclusion that' Midetatee bid
also was misfiled, Sed Cumnmins-Wagher Co.,. Inc.,.B 188486

Uune 29, 1977, 77-1. CPD 462, - Further, the language of the late
bide clause 1s diejunctive, e.g. 'there is no requirement that a
mishandled bid bo sent by registéred or certiffed mail in order
toc be considered 1f it 1s received late, We therefore find that
Midstates' bid was properly considered for award.
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By letLer datod July!ﬂ. 1977 !'r p raised r;bru oo itiooal
issues, Piur, Prim ‘statec that l'-dsrntu' offerac 1 percent ~
20 day, prompt payment discount sbould not be conailored in the
vdluotinn of 'blds becaule Prime had be”n told ‘that, BLM "will
not consider a diprount of less than 35\ dayo loeoauab it is)
virtually imposs;ible to process a receiving form from the field
to Denver and ioaue paymant in less rhan 20~25 dayl "
The idenrical iosue wao‘preoenred 1n Peul'e Line,
Incorporated, ‘et ai, B~181914. October 9, 1974, 74-2 CPD
201, 1In that deoioion we held that where, as. her,, the soli~
citation specifically contemplates the consideration of; Tompt
payment discounts offered in, rhe .evalyatiom >f bids submitted,
it 1as incumbent -upon .the protester to,gueotion the propriety
of such a prqyisioq prior_to bid opening. Since Prime did not
make this allegation until over two months aftar bid opening,
it is untimely and not for eonsiderarion on tha neriro.

- . .
. -—-.-o— p--q. g -- l-- -1 ------.-- - --—.r-c- - - - v-.. - —— —w.'— - - - - - s e & 8 amas

: Pri.mo also ‘nfg“res that, dorates bid the *,den;.d;,Lal prioe
fpr all of {ts units. whereas the other two bidders had a.
"oliding soale" of prices. -An which prices increased. "in relation
to unit size. Prime argues that Midstates' pricing technique
is "unfair" to those BLM activities who ordered .the smsller . . ... .. -.
wits. ... . . .. ... _ . . . : -
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s We do.not belie$e Midstatec' uniform pricing affords any
baeio for the. rejecrion of its bid. vThere is norhing in rhe.,mr'
solicirqrion which prohiblte biddere from), bidding on- thio basie.a-
(Even those biddere who used a,"oliding scele" made uoderateredjust-
ments to cheir.bida. . Prime's lurgest,. most: expensive unin.was priced -
less than lq‘percent above dts smallest unit, and Almont: Welding
Works' largeet unit oost lesa\rhan 2. percent more than its ouallesr
unit,) Furrhermore, the IFB provideu that "one (1) award will be
made to . tho qualified bidder who offers tihe: lowest-total. cost to
the Government, based upon the unit price quoted for, elip-on tanker -
units which meat the sPecificarions, terms and conditions * & ="

(Buphasis added ) Midsta:es submitted the loweot total bid

-‘ e

5 Fiqplly,;?rime suggeere that as the reoult o£ theedelay caheed
by its protes t. these units cannot now be produced for i 1977 fire
86a880N. ,P:ime suggests the so icitarion be canceled and that these .
units be ¢ mbined with next year! a requirements in a new solicitation.

ty

Y s

———

‘ﬁq:h
‘.

':-l'b‘



e

T

——

- mm cam e rm—

. ————— e S — e

’!’d n argusents mun.u the proprhty of coutds\t
Ild-uu-' bid, discussed above and fsund .to be: uuti.-ly or witlwut
marit; do wot present any basis for. cmuuatiop ‘oi ‘the IFB and re-
solicitation, With regard to Piire's last contention, we have been
adv} by BLM that its needs zequire it l:o prucﬂd vith this year's

.\, s procurement, . We beliuve this to be p mittar within the ascncy'-

. ..ucution, and in 'the absence of a showing that thi agency has
muucd that dilctction in an arb:ltury or unreasonable fashion,
we do not petcej"e a compelling reason for cancelling the solici-
tation and rudvertiuug the requirement,

Aceordingly, the protest ir denied.

. dfz‘e .
Deputy Co-ptrolﬁr ‘r::i-al
of the United Status
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UNITED STATES GENERAL. ACCOUNTING OFFICE
WASHINGTCN, D.C, 20048
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Prime Mamufacturiag Cerperstien
70 Linden Street
Ramo, Nevada 09303

Attentioun: James E., Esxiine
ContTal Mescagex, Weetern Ragiem

Gent lemsn:
In our decision csmesrning Prims Namufacturing Corperatiom,

B-189232, August 16, 1977, one iine was imadwerteatly emittsd.
Yor your informatiem, a corrected page ean is anclesed.

Simserely yows,

John F. 10t
Johm ¥, Nitchell
Deputy Assistant Gemeral Coumesel

Enclosure
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