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[Protest to Determination by Contracting Agency That Revimed
Proposnl Was Late). B-187639. August 15, 9977. 8 pp, ¢+ 2
enclosures (2 pp.).

Decision re: Rochester Univ: Center for Naval Analyses, Public
Research Tnst.; by Robert P. Keller, Deputy Coumptroller Geheral.

Issue Area: Yederal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procuresment Lav I.

Budget Panction: General Govarnment: Dther General overnment
(806) .

Organization Concerned: Departnent of Labor: ®mployment and
Training Afdministration.

Authotity: P-P-R- 1-3-802-1(b,. ?.P-R. 1"3.805. l- S-P-R-
3-805.3¢(dy. 4 C.P.R. 20.2(c). R-185910 (1976). B-182816
f1975). B-186719 (1976). B-1784042 (1974). B-183851 (1979).
B-' 23947 (197€6). B-187958 (1976). B-1873&%9 (1977). B-185103
(19.35). B-186057 (1974y. B-18711€¢ (1977). 56 Comp. Gen. 107.

Protester contended that contract avard was made to aun
offeror at a hligher propesaed cost and that its protest wounld
have been timely if it had received the cost information. Since
protester was advised orally ‘:hat its revised propesal wvas not
considered because it was rac2ived late, it knew the basis for
protest before receiving letter with coxt information. A3 issues
involved irn protest were not considered significant, and
conflicting statements of protester and agency constituted the
only available evidence, the untimely protest was not
considered. (RATW)
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DECISION

FILE: B-187639 DATE: August 15, 1677

MATTER OF: The Publi: Resaarch Institute of the Center for
Naval Aualyses of the University of Rochester

DIGEST:

When protester was orally advised by contracting agency that

ite revised proposal was not considered beacause it was received
lute, prozester then knew cnmplete basis for protest without
waiting to receive letter containing amount of cost-veimbursement
contract awarded and, to be timely under GAO Bid Protest Proce-~
dures, protest should have been filed here within 10 working

days of oral notiffcution, Fui:' v, consultatfon with counsel
prior to filing protcat here is t valid basis for exrending
10-day time limitation,

Protester argues that protest fised here untimely should be

considered under 4 C.F.R. # 20.2(c) (1977) as raising 1issues
aignificant to pre.urement practices and procedures. Since

merits of protest involve issue which has been considered in
previous dactaton iss1e 15 not significant.

Where, as here, contlicting statements of pxoteater and con-
tracting agcncy~*concerning whether protester'w p*oposal wasg
within comnecitive range and whether protester was invited to
negotiatae--constitute oinly available evidence, v do not
believe that protesrer has wa* Lurden of affirmatively prov-
ing its case.

Baeed on GAO's in camera examination of all documents relating

to evaluation 'of proposale, no support is found for protester's
beiief that proposals were imprcoperly evaluated or that evalua-
tion panel cha:lrmen were prejudl:-ed against protester,

The Public Reseaiéh Institute of the Center for Naval Analyses

of the University of Rochester (CNA) protests awards for certain
study projacts made under Department of Labor, Employment and
Training Administration, request for proposals (RFP) No. ONP 76-7
(UIs 76-1).

The RFP permitcvd offerors to submit prcpoaals on one Or more

of the following projacts:
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Project No. ggacription
7 i An analysis of delayed and never
filers
7a The effect of alternate partial

benefit formulas on beneficiary
part-time work behavier

7b The relationship between exhaustion
rates and state unenployment insurance
laws and economic factors

£ Impact of experiepce rating on the
demand for labor by individual firms

(NA submitted proposals on each of the above projects but was unsuc—
cessful on each one,

PROJECT 7a

CNA subwitted a timely infcial prépoaal, was advised by the
Department of Labor's contract specialist that its proposal was
within the competitive range, and was invitéd to participate in
negotiations. On August I, 1976, representatives of CNA met with
the contract speclalist and a technical representative of the
Department of labor, In the course of discussions CNA vealized
that {ts proposal, while excellent technically, ccatained a cost
which was far tno high. Labor recowmended certain deletions and
modifications to reduce the proposed cost., During the umeeting,

CNA says that the contract specialist gave CNA 1 week to submit a
revised proposal. Labor says that CNA indicated that it would nct
supmit a revised proposal. After the meeting, a CNA representative
called rhe contract specialist to advise that CNA would submit a
revised pvoposal, The cut-off date for receipt cf the revised pro-
posal was established in that telephone conversation. Labtor says
the cut-off date was August 24 and CNA says the cut-off date was
August 27. No contemporancous written statements of either party
wore made and no written letter of confirmation of the cut-off

date was prepared,

On Aupgust 27, CNA submitted the r vised proposal, Labor personnel
-eceived 1t, and gave CNA a receipt indicating the time and date of
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receipt. .The conrract specialist reteined t' 2 revised proposal,
inter permiited it to be used by the tuchnicai adviser, and did
not promptlv notify CNA that Labor cor:sidared CNA's proposnl to
be lete as raquirad by Federal Procurement Regulationa (FPR)

8 1-3.802-1(b) (1964 «d. ameund. 153).

On Septembet 21, 1976, CNA learned by s telephone conversation
with the contract lpecialist that the crit-reimbursament contract
wus awarded to amother offeror. On September 24, 1976, representa-
tives of CNA met with the contracting officer, the contract specilalist,
and other Labor peroonnerl arnd were adviased that the revis~d propoocal
was not considered beciuse’'it was lata, On Septembar ~8, 1976, CNA
received a letrer from Labor stating thut 'the cost-rei..ursement
contract awarded was based on proposed costs of $60,246, compared
to CNA's revised proposed corts of $51,990. After consultation
with counsel, CNA filed a procesc heve on Qctober 13, 1976.

Timeliness of CNA's Protest

Labor contends that CNA's prctest ie untimaly undé:- our Bid
"rotest Proceduxes {4 C.F.R. 8 20.2(b}(2) (1976)), which provide
that proteato shall be filed here ‘aot later than 10 working days
after thc basis for protest is known or should be known in oider
to be ¢onoidered on the merits. Lator argues that CNA knew on
September 20 that the revised proposal was deemed late, forming
the coriplete basis of protest. Accordingzly, to be timely, it is
Labor's position that (NA's protest muct have been filed here on
or before QOctober 8.

CNA contends that the basis for protest was not that the revised
propesal was deemed late but ‘that:award was made to an.offeror at
a higher prOpoaed cost information that CNA first learnad from
Luoor B September 20 lefter received on September 28. Thus, CNA
concludes that the pro*est would be timely since only with the cost
information did it become clear that Labor's rejection of the
revigsed proposal deried CNA the contract. In suppnri, CNA argues!

) "This is not the same situarioa as exisred in
'Hicronica International,.Inc., B-185910, May 11,

1976, 76-1 GED 30A, because CNA was not fully informed
of the basis Zor ita protest at the September 24 meet=~
ing and, in fa~t, wes told by Labor to await receipt
of the Septembar 20 letter to obtain some of the
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information which formed the basis of CNA'a
proteat. ConJequently, this protrest was timely.
See, e.g., Torotron Corporation, B~182418, Jan-
uary 30, 1975 (agency repvesentation that letter
containing additional informatinn would follow
oral advice of basis of rejection justified delay
by proteoster in filing protest); VAST, Inc.,
B-182844, January 31, 1975 (no basis existed

for proteat untril protester aware of award to
another offeror)."

%he Micronics International, Inc. decision held that an
unsuccesaful offeror. orally advised of the complete basia for
the procuring agency's denial of its prote:;t, could not extend the
time for £iling a prutest here by. waiting to receive a letter of
confirmation., The Torotron Corporatio. declsion held that a pro-
test,. filed here by an unsuccessful bidder, orally 'idvised of the
general bagis fur jits protest and also advised that'a lecter detail-
ing the specific basis for its rejection would be forthcoming within
10 daya, would not be untimely Lecause the “rotest was filed ‘within
10 dr; s of the expiration of that waiting ueriod. The VAST "Inc.
decision held that the proteat against an ‘award in a negotiated
procurement hasad on an alleged conflict of interest 1nvolv1ng the
successful offeror filed here the day after award was timely becausc
until award the prol.ester was not on notice that the successful
offeror submitted a proposal and was being considered for award.

The VAST Inc. decision 1s not helpful to our resoluticn of the
timeliness of CNA's proteat aince there 'the 1dent1ty of the qwnxdpg
was c¢ritical to the basxis of: proteaL in that deciclon. Hara the
ident*ty of the awardee 1s -itrelevant. The Toro'tron Corporation
daeci.' an is also inapplicable here because the protester was not
led to'believe that further details specificaliy explaining the
agency's rationale for determininpg Zts bid nonresponsive would be
contained in a subsequent léttor. Instead, just as the situation
in the Micronics International, Inc. decision, CNA was orally advised
of the completa basis of protest in the meeting of September 24
and was not required to wait to receive the announcement of award
letter on September 28 before knowing the basis of protest.

Moreover, we find CNA's argument that the proposed cost of the
successful offerer must hava beon disclosed before the ‘complate basis

LT N
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{-x proteat was krcwn unpursuasive because under the RFP evaluation
scheme proposed ccst was worth onl; 10 of 100 maximum puints.
Furtharmore, CNA's consultation with rounsel prior to filing a
protest here ig not & alid basis for cxtending the 10-day time

" limication, Powaer Conversion, Inc,, B-186719, September 20, 1976,
76-2 CPD 256, Accordingly, CNA's protaest was not filed h-re timely.

S8ignificant Issue

Our 0ffice may consider any proteet which 18 not filed timely
when it is determined that a protest ra‘ses iluoeues significant to
procur¢ment practicea cr nroceluves, 4 C.F.R. & 20,2(c) (1977).
‘CNA arguer that our Office shotild coneider the protest because
it "raises' jssues uisnifican. to procurement practices or procedures.
CNA has alleged that Lahor 8 treatment of its revised proposal as
"late" is . fabrication: uasigned ‘o restrict competition so that
. Labor could award the contract t a higher-pricsd, lower-rated
offeror. In CNA's view, notning vould be more siunificant to the
entire Federal procurement s stem tlnn assuring tiat the integrity
¢f such ayatem is waintained, . that naximum conpetition is fostered,
and that the public recelves the benefic of contracts performed by
"che hest "qualifi ed offerors at the lowesi ' price, CNA concludes that
these imssuer are ptenented by CNA*s proteet and are of the type
intendad to be covered, CNAIurgues that the following decisisue
support the contention tha-;thiu matter presents a significant
issue:. RCA Alaska Communications, Inc., B-178442, June' 20, 1974,

74-1 ”Pa 336 (allegation that the agency improperly failed to obtain
compet‘tion vas a signif'cant issue justifying consideration); LIV
Aerospacs’ Cq;noration,un—181851 ‘October 1, 1975, 75-2 CPD 203
(untimely protest consida*ed because of, 1nter alia, issue relating
to rhe proprieny, fatrness r cquality uf the evaluation given co
proposals submitted): ‘Infls - .ed Products Compatiy, aiic,, B-183947,
March 11, 1976, 76-1 CPD 170 (protester alleged grogssly misleading
informati~n was purposely provided to it by a contracting activity).

In our view the ultimate issue here is when was the cut-off
date for recefpt of the revised proposal establishei in a telnphone
conversacion betwean a CNA rerresencative and the contract snﬂcialist.
As CNA points out, oiir Office considered an identical factual situa-
tlion in B-176683, December 21, 1577, where, while we found no basis
for sustaining the protest, we rocommended that the Armed Services
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Procurenent Regulation (ASPR) be amended to provide that wheicver
feasidble, requests for best and final offers and the establishment
of cut~off dateas should be conflrmed in writing. Our recommconla-
tion haa boen implemented, ASPR 8 3-R05,3(d) (1976)

Where the merits of s protest involva an ‘ssue which haa been
conaidered in previous decisions, tnat {ssue is not significant
within the meaning of 4 C.F.R. § 20.2(¢). D.A. Cruciani and Frank A,
Agrone, B-187958, December 21, 1976, 76-2 cPD 513; Berz:GAmbulance
Service, Inc., B-187349, June 8, 1977. Further, in Michael O'Counor,
Inc., 56 Comp. Gen., 107 (1976), 76-2 CPD 456, we considered an
untimely protest containing a siynificant issue and agreed with
the protester's position but wa refused to provide a remedy because
the protest was untimely., See Berz Ambulance Service, Inc., suEra.
Since ¢2 have considered the issue previously, it ie not "significant"
and, accordingiy, will not be considered.

In order tn avoid possible confusion and future misuaderstand-
ings of this nature, we are recommending by letter of today that the
Administrator of General Services amend FPR § 1-3.805 to provide that
whenever feasible, requests for test and final offers and the eastablish-
ment of cut-off dates be confirmed in writing. :

PROJECT 7b

. In the initial protest letter CNA stated that its technical
proposal for this project was the highest reted but CNA was excliuded
from the competitive range ard thereby pracluded from revising its
propoeal. In two subsequent letters to our Office, copies of which
were provided to Labor, CNA repeatedly contendad that it was improperly
excluded from the competitive range. After our Office reviewed the
evaluators' score sheets and noted ‘that only one poinf separated
CNA from the highest-rated technical offercr, we asked Labor whether
negotiations were held. 1In response, Labor stated rhat:

"Negotiations were held on proposals relating to

RFP item 7(b) with those offerors in the com-

peritive range. CNA was in the range and therefore
invited to negotiations. [A representative] * % *

of CNA was requested to come inj; howevar, he said if
we were only inviting him in to discues his costs, he
would not reduce them and, therefore, had nothing

to discuss with us. Also, CNA's costs for this project
were $101,030, and the award was made to Mathematica
for $56,361, % % %"

i
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Labor advises ovr 2ffice that there 18 no written evideuce
adviaing offerors as to whether they were included or excluded from
the compstitive range,

CNA =rgues that: (1) uron being invited to nagntiate on
two other projects under the RFP, CNA readily accepted the invita-
tion and actively participated; therefore, it. would be inconsgistent
for CNA to refuse fo negociate on this project; and (2) Labor's
failure to deny CMNi's repeated allagations of improper exclneon
from the competitive range casts doubt .. its credibility,

‘Whaere, aa here, conflicting statements of the protestar .. .
the ontracting agency conetitute the only available evidencz, we
do not balieve that the protester has met the burden of affirmatively
proving its case. Reliable Maintenance Service, Inc,~~Tequest for
reconsideration, B-IB5103, May 2h, 1976, 76-1 CPD 337; Microcom
Corporation, B-186057, November 8, 1976, 76-2 CPD 385, Although
CNA's arguments imply that Labor personnel acted in less than nonod
faith and while the circumatauces cast some doubt on Labor's position,
the written record on whichn our decisions are based provides no
basis to support CNA's argument. See Sperry Rand Corporation,
D-187116, January 31, 1977, 77-1 CPD 77.

PROJECTS 7 and 7t

With regard to project 7f, CNA believis that tha inir_.l
written xreport nn the technical evaluation of preposals was ot
circulated to ail of the members of the evaluation panel and as
a result evzoluators may have been denied the opportunity to review
the accurany of the report. CNA also bel.. ‘ves that panel members
did not review the technical ratings given to tiha various offerors
after the cost ratinge were included. Based it these heliefs,

CNA concludes that there could not have been a fair determivation
as to whether proposals--lika CNA's~--which were broader in scope
than the RFP contemplated, and thus lhigher In cost, could hn a1 been
modified, througih negotiation, to become more competitive,

With regard to both projects 7 and 7£, CNA believes that all
of the evaluation panel chairmen were prejudiced against CNA and
Such prejudice caused them in severzl instarces to rate CNA below
other offerors and below the ratings of other panel members on the
technical evaluation.
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At CNA'a request, Labor provided our Office with all documents
relevant to the technical evaluation and the summaries of the cost
evaluation of all proposals for the projects for our in camera
examination., With regard to prolect 7,our examinati.»n shows that:
(1) the panel chairman rated CNA slightly higher than the average
of the cther three evaluators; (2) all evaluators rated each pro-
pusal; (3) the final technical rating was an average of the four
ratings; (4) a score for proposed cost--a maximum of 10 pointa
out of 100 total poin:s-—wns added to the technical rating by the
contracting officer; and (5) the comnetitive range was reasonable.
With regard to project 7f, our examination shows that: (1) the
pariel chairman rated CNA exactly the same as the average of the
other three evaluators; (2) all evaluators rated each proposal; (3)
the final techrnical rating was an average of the four ratings; (4) a
score for prorosed cost was added te the technical ratings by the

" contracting oSficer; ar (5) award was made to the offeror sub-

mitting the highest eva.uated proposal without negotiation. After
reviewing the RFP's evaluation scheme, the evaluators' comments
and ratings, and the contracting officer's determinations, we find
no basis to disturb the awards made on those projects.

CONCLUSTON

While we have declined to consider CNA's protest concerniag
project 7a, and we have denied CNA's protests concerning the other
projects, wu are bringing to the attention of the Secretary of Labor
the various deficiencies noted in the handling of this procurement
for corrective action in future prucurements.

Deputy Comp‘ﬂx&ﬁgrﬂ;{%l

of the United States
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e mﬁh Jeal W, Sslamsa
m:ar. General Barvices Administzatisn

Deax Mr, Selesa;
mummmduuy.mm Rssearch

59‘% %ﬁfﬂm% E. >4
al

L—.hu-l § 1~3.803 (1964 ed. wnend 153) be

—idhlmmummhm-t

Ragulacion § 3-803.3(é) to require written esnfirmacion of
oxal dissuwssisas establishing 2 diadlias foxr the Tesaipt of

prepesals,
Ve reqguast thit y'w advis: o8 of any action takea on the

resonmendation,

$incazely yours,

. KBLLER
‘Pertty Comgtreller Gemeral

of the United Btates
Eaglos re
Tam
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The loworabla
Tha Becratary of ' abor

Dear Mr. Secretary:

kcclosed is oux decision of today, The Pudlic’ Remsarch
Isocituts of the Cuntex for Naval Amalyses of the Univessity
of Rochestar, B-187639, cencarning reyusst {or praposuls
Ne. ONP 76~7 (VIS 76-1) dssued by your Eaplsyasat amd Trainmiog
Aduinistration. Whils we have rleclined te cemsider tha protast
concerning projact 7a and we hva demied the pretests eowscern-
liug cthe other projects, various deficiessiou wars asted {m the
heniling of the procurensat. We recommend thnt yeu infrisce
action to eerrect the deficieneies noted ia the dssision fer
future procuremsnts.

We would appreciate baing informed of the acticus cakea.

Siaceaxraly yeours,

R.J. . KECLER

———

fpev?  oomptroller Ganersl
of the United Htatas

Epclosure

Yam






