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[Protest uqiinst Denial of Avard Rasej on Freavard Survevl.
B-188768. August 12, 1977. 3 pp. ¢ 2 enclosures (2 pp.}.

Pecision re: Lion Recording Services, Inc.; by ®ilton Cocolar
(for Paul S. Dembling, General Counsel).

Issue Area: Pederal Procurement of Gosds and Services (1900).

Contact: O0ffice of the General Counsel: Procurement Lav I.

Budaat Function: General Government: Ddther General Governaent
(806) .

organizaticn Concerned: Rodel Audioc Services; Unltel States
Information Agency.

\uthori~-y: P.P.R. 1-1.9205-4. P.P.R. 1-2.407-1(a). F.P.R.
1-1.708-2(*). 4 C.F.R. 20.2(h) (2).

The protester contended that theitr facilities met the
requirsaents rpecified in the invitation for bhids and that the
contract shoul. huve been avarded to them as the 1nuw,
responsive, and o sponslble bidder. The agency conducted tw>
preavard surveys oi the bidder's facilities and lengthy
disczussions with the protester concerning doubts as to their
carzcity to perform. The protest concerning rejection of the
protester's lov bhid filed with GAO more than 10 dvrys afier
receipt of the agency's written notice of avard was untimely anl
was not considered on its merits, (Author/SC)

m ‘l




R Ron LTI T T C Aty Aeeea e

iit%r ”
the o
THE CONIPPTROLLER CGENEBRAL
OF THE UNITED BTATAES
WASBSHINGTON, D,. &, OBaB8

DECISION

MATTER OF: Lion Recording Services, Inc.

DIGEST:

Where agency conducted two preaward survays of
bidder's facilities, and conducted lengthy dis-
cussion with protester concerning . ubts as to
capacity to perfori, prutest conci.. »ing rejec—
tion of proteater's low bid filed with GAO more
than 10 days after receipt of agency's =iritten
notice of award, to sccond low bidder is untimely
and not for consideration on merics.

Lion Recording Servics, Inc.- (Lion), protests the award of con-
tract No. IA918257-?9‘by the United States Information Agency (USIA)
to Rodel Audio Services (Rodel) for sound recording, transfer and
mixing services and materials for the period March 11, 1977, through
March 10, 1978, resulting fromo invitation for bids (IFB) No. 29-22-7.

USIA iasued the IFS on January 4, 1977. 34id cpening was held on
February 3, 1977; three bids were receivad, and Lion was the apparent
low bidder., On February 22, 1977, USIA personnel conducted a preaward
survey of Lion's facilitiaa, pursuant to Fedexal Procurement Regula-
tions (FPR) § 1-1.1205- 4“(1964 ed. amaznd. 95) The survey team found
the protester'a premiseqideficient with regard ‘to the isolated, sound-
;proof control room for filn aixing and the number of 16 m.m. dubbers
required-by the IFB specificationa, and auggested or the basis of
these deficiencies that L;ou could nut accommodate 20me of USIA‘s film
mix requiremeénts. When USIA's contracting officer teléphonically
informed the protester of, the survey findings on the following day,

Lior/ denied the deficiencies. A second survey was, therefore, conducted
on February 24, 1977, which “he Agency aaserts confirmed the deficiencies
previously noted. As a re ., the second survey report concluded that
award to Lion would not be in USIA's best interest. The contracc was
awarded to Rodel, the second low bidder, on March 4, 1977. The protester
was advised by letter of the same date, as follows:

"Thanl you for submitting a bid in rcsponse to the ref-
erenced solicitation. We regret that we cannot bring good
news of a contract award to every firm that responds. For
this solicitation, the contract was awarded to Rodel Audio
Services.

Your luterest fn the Agency'’'s requirement is greatly
appreciated."
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Licn received the Agency's notice of avard on Maren 5, 1977.
Without further contacting USIA, Lion, by letter, of March 9, 1977,
requested an explanation for the rejection of the firm's bid from its
conglessicnal rapresentative. USIA replied to tha Congressmsn's iaquiry
by letter of March 29, 1977, stating that award was not made to Lion
on the basis of the findings of the second preaward survey. A copy of
US1A's response was forwarded to Lion and was received by the protester
on April &, 1977,

Lion filed its protest witn our Office on April 5, 1977. Corasel
for the protester contends that Liorn's facilities mwet the requirements
specified in the IFB, that as the low, responsive, responsible bidder
award should have been made to Lion, that the contracting officerc's
action in failing to make award to Lizn was arbitrary and cajpricious, and
that awvard to a higher-priced bidder was violative of FPR § 1~2.407-1(a)
(1964 ed. amend. 139),

USIA ansef:n that the protcet is untimely and not for consideration
on the meritr, citing our Bid Pratest Procedures, 4 ¢.F.R., part 20 (1976
ed.), specifically subsection 20.2(b)(?). which requires that:

"# ®# % bid protests shall be filed not later than 10 days
after the basis for protest is known or should have been
known, whichever is earlier."”

The Agency contends that as a resuii of the Febrnary 23, 1977, telephone
call‘to Mr. Llon coucerning the deficiencies observed during the first
preaward survey and as a result of the conversation Agency personnel had
with ¥z, Lion during the second survey Lion knew, or should have known,
the baeis for the protest when the firm received the Agency's notice of
award to another fiim on March 5, 1977,

Counsel for the protdater, however, asserts that because Mr. Lion
believed that he had adequately answered the USIA survey team's inc iiries
during the second preaward survey, the prutester had no reason to assume
upon nctice of award that the deficiencies previously mentioned were the
reasons lor rejection of the bid.

While Lion was not adviaed in the notice -f award that award was not
made to the firm because of the preawaxd survey findings, the fact that
USIA surveyed the premises twice was a elear indication to Lion that the
Agency had doubts as to Lion's capacity to perform the contract. Further,
it 18 reported that during the seccond survey there "transpired a lengthy
discussion of the failure of Lion to have i.separatz booth for voice re-
cording and the six-dubber capahility." While Mr. Lion reportedly theught
he had satisfied the doubts concerning cupacity, we believe that upon
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receiving notice of award to the second low bidder Mr. Lion reason-
ably knew or should have known that the firm did uot receive the award
bacause tha doubts concer‘ing capacity had ast in faect been satisfied,

Since Lion's prutust was filed with cur Office mora than 10 work-
ing dayz al!:er the basis for the protest wus, or should have been,
known, the protest is untimely and not for consideration on the merits,

WYe note, however, that although Lion is apparently a small’ business
concern, USIA did not comply with requirement of F/R § 1-1.7C8--(a)
(1964 ed. amend 71), which requires referral of nonresponsidbility deter-
minatic2s based upon lack of capacity to the Small Business Adminiotra-
tion for considesation, We are calling this matter to the attention of
the Director of USIA to prevent a recurrence in future procurem . cs.

)flzﬂa]} /,%
» Paul G. Dgmbling
General Counsel
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UNITEL STATES GENER 3L ACCOUNTING OFFICE

WASHINGTON, D.C, 20548
’

OFFICE OF SENT' AL COUNSEL . B-108768

AUG 12 1377

The llonorable Jelm E. Reinbavdt
Director, Uaited Statos Iulormatinn Agency

Dear ifr. Neinhardt:

tuclosed 18 a enpy of our docision of today deelining to comsaider
on the werits the prutest of Lion Hecording Sorvices, Inec., against the
avard of a contract by the United states Informatim Ageucy, uader Lnvi-
tation for Lidec No. 29-21-7, to Rodel Audio Scrvicea,

An indieated in tho Jdecision, thu protost was not tinely filed with
our Office becaune the protaster requested an explanacion for the rejec-—-
ticn of its bid frem a coanyressnan and Elied tha protest upon receipt
of that infontation more than 10 worldng days after receipt of the
agency's unotice of awvard, Ia the circuwstances of this case, we
beliove tiere vag reason to belleve that the unsuceesaful low bidder
way proreat the avard, Therefore, thie notice of award shculd have indi-
catod geaerally tha reagona for waica tne low bld wac rejectod. Soa TP
84 1-2.4G3(~): )., Further, the matter of Lion's lack of capacity was not
refarrad to SLA as requirad by ¥PR § 1-1,.705-2(a).

e bring thase matters to your attention in order to provent recur-
rence of thene deficiencies iu the future,

Sincersly yours,

MILTOM GOTTLAR

" ‘For Paul G, Denbling
Ceneral Counsel

Eaclosurae
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{'NI'"'ED STATES GENERAL ACCOUNTING OFFICE
WASHINGTON, D.C. 20548

I.H LY
TIRTN R-188768

AUG 12 1977

The llonorable Harry F. Byrd, Jr.
United Statos Sinate

Dear Scnator Dyrd:

t!a refer to your lotecor of April -7, 1977, coucerning tha pro-
test of Lion Recoxddun;; Eexvicaes, Inc., against the award of a con=
trac;i undar solici:ation Mo, 29-22-7, 1ssued 'y the Unitad States
Information Ageuncy. ‘

By decfsion of today, cop;"cnélnscd, wa have found tho protest
untinely and not for ccnosideration on the merits.

Sincorcly yours; _

MILTON SOCOLAR

Te¥ piil G, Dembling
Gencral Counsel
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