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Decizion re; General Exhibi:s, Inc.; by Robert P, Keller, Dmputy
Coapt, .iler Jdeneral.

Issue Area: Pederal Procurement of Cosds and Services (1900).

Contact: Office of the General Counsel: Procurevment Lawv YT,

Fudget Function: Na<lonal Defenxer Department uf Defaense -
Procu.ement & Contracts (058).

oryanization Cuncerned: Depariment of the Army: Corps ¢’
Enginners, Seattle, WA; Exhibit Designers and Producers
As¢ iation.

Au‘:hority: u c. Fo R- 20-2(?’) '.1, - A. S.Pa R- 1‘706- 3- l- S. P-R-
3-501(hy). A.S.P.R., App. E~504.1. U0 Comp. Gen. 106. 53
Coap. Gen. 270. S0 Comp. Gen. 679. 55 Comp. Gan. 244. 52
Comp. Gen. BS54. 52 Comp. Gen. 857. B-1B5755 (1976). B-180245
(1973) . B-18A614 (1976). R=-186950 (1976). B-185CU6 ('976).

The protester alleged varlous laproprieties i the
request for proposals for a firm fixed-price contract forjthe
desiqn, fabrication, and installation of ii terpretive dispiays.
An individual who files a protest in behalf of an association
nay continue the protest in béhalf of his f£irm when the
ussociation subsequently withdraws fom the protest. The
agency's decision not to set aside procuresent for small
business is not subqject to legal objeztion. There is no
requirement for the use of detailed desiyn specifications iu the
procutement of creative design concepts. Where an agency seeks
creativity and innovative approaches, thue zjency is not regnlteﬂ
+to award the contract on the basis of the lovest price since
other factors are paramount. (luthor/sC)
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DIGEST:

1.  Individual who files protest in behalf of Association may
continue protest in behalf of hie firm when GAO is sub-
sequently notified that Association withdraws from pro-
test. For purpose of timeliness prolest may be considered
as having been filed by individual's firm initially.

2. Contracting officer's decision no! to set aside procuremen:
for small business because of lack of sufficient number of
quelified small business firms for the procurement is not
subject to legal obgection.

3. Ina 'mli.citation for services inclusion of clause providing
for £ii€ inspection was prov\er on Government installat.on
naotwitlistanding protester's coniention that contract was
essgentialiy one for supplies,

4. In procurement of creative: dcsign concepts, which calls for
creativity on part of individual offerors, agency's needs
can be described dnly broadly; there is no requirement for
use of detailed design specificatiéns in such circumstances.
Further, where agency seeks creativity and inhovative
approaches, agency is not required to award contract on
busis of lowest price since factors other than price are
paramount.

5. Allegation that sohcntation failed to indicate relat1ve
1mportancs= of evaluation criteria is without merit where
criteria were-listed in delcendmg ordex of importance
and’ golicitation so informed offerors. Absence from
solicitation of precise numeyical weights to be employed
in evaluation is consistent with regulatory provision pre~
clucing such disclosure.

‘o .

Evaluation of prior experience/past performance is not
Improper or discriminatory with respect to small
business.

-

'_
l.
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7. Evalustion of traditional responsibllity.iactors such as
experience is rnut improper whan agency has legitimante
need to consider such factors in making relativp uSsess-
ment of offerors' propogals. s

O, Aksence of solicitation providing for progress payments
is not objectionable where only a 90-day performance
period is involved,

General Exhibits, Inc. (CI3I) has alleged various
improprietics in request for proposals (RI'P; No, DACWE67-77-RR-
0008, issued March 28, 1377 by the Army Corps of Engineers,
Seuttle, Washington. The solicitation contemplated the award of
a firm fixed-price contract for the design, fabrication and in-
stallation of interpretive displays for the Visitor Center at Lake
Washington Ship Canal and Hiram M. Chittenden Locks, Seattle,
Washington, The center is to serve as a model for other similar
centers throughout the country, and {ts purpose is to assiit
visitors to understand the role of the Corps of Fngincers
through project-related information.

The protéster alleges that the requirement should hai @ been
issued as a small business set-aside sir.ce the Corps was purportedly
aware of the dvailability of a number of capable small business
concerns, Morecver, GEI contends that the RFP inecluded a number
of uireasonable and uUnnecessary requirements that worked to the
detriment of small business concerns.

GEI first objects to a site examinatxon clause, contending that
the provision requires an unnecessary and expensive outlay of money,
that the gite conditions can be described in the RFP, and that the re-
quirement for a site examination is legally restricted to contracts
callmg for the performance’of services whereas the instant procure-
ment ie for supplies. GEI also ob ects to the RFP requlrements
for '"'speculative cesign coricepts, ' creative input'' and ' drawings
requiring an unnecessary outlay of capital." GEI argues that the
proposal s“ould include a. complete descr{ption of the design required
and materials to be used. GEI considers the method of procurement
used to be inappropriate, and feels that it should be accomplished
through the award of a design contract under which the contractor
would design the visitor center and produce specifications thai
would permit the issuance of an IFB for ¢onstruction of thc center,
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Further, the protester contends that the award should be made to the
lowest responsible offeror since ¢"-e Government may not negotiate
contracts at "premium priceu to obtain services of superior quclity,

The protester also takes exception tc various aspects of the
solicitation's evaluation criteria, set out below: ‘s

", EVALUATION CRITERIA

"Evaluation of proposals will ba made in the rclative
corder of importance below:

a. Design originality, creativity and effectiveness
of use of materiais, colors, and graphics to accom.-
plieh specified objectives,

b. The appropriateness of the proposed matcrials,
as well ap their quality, ease of maintenance, resist-
ance to vandalism and aesthetic appearance.

C. 'The'quality of performance, reliability and
appropriateness for the areas intended of the audio
and electronic equipment provided by the offeror.

c.. The professional quahf1cat1ons of the personnel
wnu will be assigned the various project tasks, in-
cliiding: fabrication, script editing, graphics design,
audio direction nund production. visual direction, pro-
duction and wrogramming.

i e. The é;s,pability of the offeror to pérforrn the scope
i of ‘work within the time frame specified, based on
past work performance of a similar nature.

f.. The cost in conjunction with the effectiveness,
quality and scope of the proposal, The Government
reserves thé right to veject any or all proposals at
any time prior to award; to negotiate with any or all
offerors; to award a contract to other than the

offeror submitting the lowest price offered; and to
award a contract to the offeror submitting the pro-
posal determined by the Government to be the greatest
- value to the government, '

‘ With regard to the above-listed factors, GEI complains that:
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criterion (a) is defective in that it 1s too abstract

criterion (b) is defective in that the Government

fails to list inappropriate materials, standard
maintenance limitations, or what security

measures are required Tea
criterion (c) is vague, ainbiguous, and fails to
establish a minimum need

criterion (d) does not state minimun. wcceptable
quelifications

eriterion {e) is discriminatory against small
businesses because they may not have had prior
experience even though they are qualified to
perform,

It is also contended that factors (d) and (e) relate solely to an offerror's
responsibility and by their inclusion as evaluation factors, the con-
tracting officer is circumventing the authority of the Small Business
Administration (SBA) to certify the competency of small business con-
cerns as to matters of capacity and credit. COur decision 40 Comp.
Gen, 106 (1960) is cited in this regard.

It is further contended that the solicitation fails to indicate the
relative order of importance of the evaluation criteria in terms of
ascending or descending order, so that no notice is provided whether
cost (factor(f)) is of paramount or least importance. GEI also com-~
plains that the RFP fails lo specify a point system so that all offerors
will be apprised as to the precise mathematical basis upon which
proposals will be scored.

Finally, GEI ~omplains that the RFP does not provide for progress
payments, renuiring a small business to finance a $230, 000 project
under which payment will be made only after the project is completed
tnd installed.

Initially, the Army contends that the GEI pretest is untimely
pursuant to section 20. 2(b)(1) of our Bid Protest Procedures, which
states that protests based upon alleged solicitation improprieties should
be filed prior to the clusing date for receipt of initial proposals,
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4 C,F.R. §20.2(b)1) (1877), This protest initially was timely filed
in our Office on April 25, 1877, the day before the time period jor
uccepting proposals was to close, by Mr, Arthur L., Friedman in
bzahalf of Exhibit Designers and Producers Association (the Asso~ia-
tion), On May 5, Mr, Friedman notified us that_the¢ Association had
ordexred him, as an officer of the Asscciation, to withdraw the pro-
test filed in behalf of the Association. However, Mr, Friedman re-
guestcd "as an individual exhibit desjgner, producer’ and small
busliiess * * * and on the bid list for this procurement'' to be allowed

.to have the protest "'continued in behalf of my firm (GEI). " The

Army argues that since the Association reportedly ''never intended
to question the specifications' the GEI protest which was first filed
after the closing date for receipt of proposals is untimely.

Webelieve the protest should be congidered to be timely. While
the Army states that the Association never intended to protest the
RFP, it is clear that Mr, l'riedman did intend to protest. We do
not think the intent of ou: timeliness standard is violated by permitting
Mr, Friedman to substiinie his firm, GEI, as the party in interest
and treating the protest as if it had been filed iritially by that firm.

.».,  As to the meriis of the protest, the record shows that the
contracting officer considered the possibility of setting the procuremeni
agide for small business but rejécted that course of action when he
concluded that there were not a sufficient number of small business
concerns capable of performing this contract ébecause of the tight com-
pleticn schedule (90-day delivery) and the budget 1imitations. In this
regard, the Army reports that on April 28, 1977, a Small Business
Administretion (SBA) represertative investigated the non-initiation

‘of a set-aside, and no appeal was taken. See-Armed Sarvices

Procurement Regulation (ASPR) § 1-706.3. (1976 ed.). Moreover,
thereis no legal requirement that!'any particular’ procurement be set
aside for small business, B-164555, September 10, 1968, Thus,

we are unable to object to the contracting officer's determination to

solicit on an unrestricted basis. See Groton Piping Corporation and
Thomag Electric Company (Joint Venture), B I§5'7§5 April 12, 1973,

With regard to the provision for a site inspection the clause in
question merely urged offerors to satisfy themselves as to any general
and local conditions that may affect their particular cost of performance,
The contracting officer explains that the clause was included in the
RFP in accordance with ASPR § 3-501(b) Sec, C(XIII) which requires
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that the '"site visit' clause be inserted in all contracts for the per-

formance of services at a Government installation, Although the

protester argues that the instant contract is a supply cortract, it

is clear that the contractor will be required to perform services at

a Gover nmcnt 1nﬂta11at1on. Therefore we think it wes appropriate ’
to include a '"site visit'" clauce in th2 RFP. - |

Alsowe are unable to agree with the protester 8 ob;ection to the
RFP requirements for '"speculative design concepts', "creative input"
and drawings. The record indicates ‘ iat the procurement is not only
for the purchase of a final prnduct but also for the development of a
design concept to serve as a model for other similar centers throughout
the country. Inasmuch as there has been no prior procurement of
these particular services, and since the purpose of the procurement
is to acquire the fruits of the succesaful offeror's creativity, we are
unable to say that the contract objectives should accomplished through
detailed design specifications. In any case, we have recognized that the
procuring agency must determine how its needs can best be met, and
we cannot object to the determination absent a finding of urreason-
ableness or arbitrariness. 53 Comp. Gen, 270 (1573), We do not find
ihese factors in this case. .

As for the contention that the effort should be accompllshed
through the award of a design contract and a subsequent issuance
of an IFB for the projéct, we note from the record that the entire pro-
ject i3 scheduled to be completed by September 2, 1877, so: {hat the
Visitor Center will be available for pubiic use before the Labor day
weekend. The purpose of the September 2 complelion date is to take
advantage of the peak late summer seascn and holiday weekend to test
reaction {o this prototype center and utilize the information gained on
the balance of these visitor centers. It is obvious that the Army
could not meet the September 2 deadline if this project were divided
into two segments as urged by GEI. Consequently, we find no basis
to question the early completion date,

Next the protesteér, citing 50 Comp. Gen. 679 (1871), argues that
this fixed-price contract should be awarded based on the lowest priced,
acceptable technical proposa.l and that the agency has no authority to
pay premium prices in order 1o obtain supplies or services of superior
quality. The cited case, however, involved a mess attendant services
procurement where offerors were required to enter staffing levels in
manning charts to show the number of personnel required to perform
described services. There the age:cy made award to the offeror
proposing the greatest total hours on tiie basis that this offeror's price
per manhour was low, We held that the award should have been
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muade instead to the acceptable of{feror who submitted the lowest total
price, That gituation is not applicable here, where the agency is
seeking creativity and innovation rather than manpower and factors
other than price are paramount. As we have consistently recoynized,
in the negotiation of fixed-price (as well as cost~type) contracts price
need not be the controlling factor, and award may be made to a higher-
priced, higher techrtically rated offeror, Bell Aerospace Company,

55 Comp. Gen., 244 (1075), 75-2 CPD 188, “Therelore, we cannot
smsilain the protester's contention,

Moreover, we do not agree with GEI's contention that the
evaluation criteria, set out above, glve no indication of their relative
order of importance in terms of ascending or descending order, The
golicitation clearly stated that the evaluation 'will be inade in the
relative order of importance below' and then listed the factors set
forth above. No reasonable reading could indicate other than that
(a) was most important and (f) least important. In our opinion the
RFP adequately sets forth the relative order of importance of the
evaluation factors, See BDM Services Company, 5-180245, May Y,
1974, 74-1 CPD 237 mgaﬁWL'ﬁs cited thereln. GEI also has noted that
a point system was not specified. However, ASPR § 3-501(b) Sec.
D(l;) specifically requires that numerical weights which may he em-
ployed in the evaluation of proposale not be disclosed in a solicitation.

With regard to GEI's specific objections to the criterm, we
note that the nature of the procurement makes it impogsitle to specify
precisely what will or will not be acceptable since it cannot be
anticipated what eacli-offeror will submit as its unique approach,
According ¥, the agency must congsider each approach offered on its
individual merits, including submitted personnel qualifications, and
determine the relative degree to which each meets the established

,evaluation eriteria, Also we find nothing in factor (e) (past perfor-

mance) that unreasonsably disériminates agamst amall business as

a.lleged by GEI. There is nothing improper in requesting information

on’previous work performed as it might reflect on an offeror's

capabilities, or in the evaluation of such capabilities. See, e.g.,

Augmentation, Inc,, B-186614, September 10, 1976, 76-2 CPD 234;

SBE Computer Services Corporation, B-186950, December 2], 1976,
- ; omp. Qen, 718 (1973),

The protaster also believes that factore (d) (qualifications of
proposed personnel) and (e) are ''resporsibility' factors solely
within SBA's authority concerning matters of capacity and credit.
It cites 40 Comp., Gen, 106 (1980) in support of this position. That

-7 -
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case concerned an invitation for bids which required that each
bidder must ¢ualify as a manufaciurer experienced in the design
and manufacture of equipment similar to that required by the
invitation. We held that the invitation requirement clearly went
to the matter of capacily (and therefore responsibility) so-that
the authority of the SBA could nct be defcated by treating tae
issuc ag ona of responsiveness,

However, in negotiated procurements evaluation factors normallpr
bearing on responsibility, such'as "experience' snd ''other resources’
are widely used in conjunction with evaluation factors bearing on
technical approach, and all evaluatiou 1actors, whether relating to
traditional concepts of responsibilily or to technicil approach, may
properly be used to make relative assassments of the merits of in-
dividual propesals. See Harry Kchn Associates, Inc., B-1850486,

July 18, 1976, 76-2 CPD 5], and cases ciied, 'lhosz relative assess-
ments should not be considered responsibility findings, which are
made after proposal evaluation has been completed, 52 Comp. Gen,
854, 857 (1973), Accordingly, we are uiable to object to the use of
(d) and (e) as evaluation factors. -

'®inally, concerning the failure of the solicitation to provide for
progress paymentg, the contracting officer states that such payments
are inappriopriate for a procurement with an approxiraate 90 day per-
formance period and a $230, 000 ceiling. In reviewing the ASPR, we
find that Appendix E-504.1 provides for the inclusion of progress
payments in advertised procurements when the contracting officer con-
siders that the period between the bug.aning of the work and required
delivery will exceed four mcnths for small business concerns, or when
he considers them otherwise useful. While we cannot find a com-
parable provision in the ASPR applicable 0 negotiated procurements,
we think that the minimum 4-month period applicable to advertised
procurement may be used as a standard in the case of negotiated
procurements. Under the circumstances, we are unable to conclude
that progress payments were required.

In view of the foregoing, we do not find that the solicitation is
legally objectionable and the protest is accordingly denied.

4
Deputy Co&lzle& G‘terllle.t'}l

of the United States
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AT B-188916

Aupust 9, 1977

Mr. William B. Cherkasky
Staff Director
Select Committee on Swmall Business
United States Senate
Dear Mr. Cherkaaky:
Purpuant to your interest on the protest of General
Exhibits, Inc., under Army Corps of Engineers soilcita-

tion No. DACW67-77-R~0008, we enclose a copy of our

decision of today setting forth our conclusdoi s on the

matter.
Sincerely yours,
/93417
Deputy COmptroizﬁr G:‘rreral
of the Uunited States
Enclosure
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Mygust 9, 1977

The Honcrable Richard S. Schweil.er
United States Senate

Dear Senator Schwelker:

Pursuant to your interest in the protest of General
Exhibits, Inc., under Army Corpa of Engineers golicita-
tion DACW67-77--R-0008, we enclose a copy of our decigion
of today, setting forth our conclusions on the matter.
Also enciosed, as requested, is the correspondence
attached to your referral memo dated May 2, 1977.

Sincerely yours,

Deputy Comptroller Ge‘r:1é'fal
of the United States

Enclosures






