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Decision re: W. G. Construciion Corp.; by Robert P. Keller,
Deputy Comptroller General.

Issue Area: Prdernrl Procurement of Gonds and Services (1900).

Contact: Office of the General Counsel: Procurement Lay I.

Budget Function: General Government: Dther Ganeral Government
(80G8) .

Oorganizat¢ion Concerned: Department of the Armay: Corps of
Engineers.

Authoritys: A.S.P.R. 18-306.1. A.S.P.R. 2-404.1(a}- A.S-P-R.
2-40L.1(b) (vi). 39 Comp. Gen. 396, 36 Comp. Gen. 364,

B-1866341 (1976). B-1810%57 (1972). E-136411 (1976). b-1B1607

(1975). B-1B1057 (1974).

The protester ohjected to the cancellation of an
invitation for bids, contending “hat their low bid vas
responsive to the invitation and that the total pPrice spread
among the four bids 1ndicnted that the bids mcre accurately
reflected the cost of th project than the Governmept es<imate.
Becauge of the comprehensive reviev of the estimate and tie
comparison with the breakdown of the lov bid by the agency

following bid opening, it cannot be concluded that the redjection

of all bids as unreascnabl~ was an abuse of Aiscretion or
vithout corpelling reason (Anthor/sC)
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MATTER OF: W. G. Conatruction Corporation

CISEBT:

1, Pact that four bids submitted were within close range and
substan:ially higher than Government estimate does not
alone establish that eetimate was unreasonahle or bid
prices reasonable, but puts.agency on notiie of possitle
error in estimate which should be carefully reviewedi.
Because of subsequent c0mprehenlive raview of estimate
and comparison with breakdown of low bid by agency, it
cannot be conclnuded that rejection of all bidm as
unreasonable wes abuse of discretion or without compelling
reason. Relfance by low bidder on internal agency regula-
tion concerning Government eastlmates is unfounded.

2. Low bidder’ under. solicitatiou where all'bids wére rejec:ed
as unreasonably high ATguas thatthbda undar regolicitation
will be even higher znd that sun:d under initial IFB would,
tharefore, Le at lowaat posaible prica. However, upon
:ejection, bids are no ilonger material for any purpoae,
including comparieon with subsequent bids.

Tnvitation for bide,(IFB) ‘No, DACWGS-:?—B-UOOG wna 1n-ued by
tha United States ‘Auny Corpn of Enginenru (Corpa) for constructiau
of .an Admiuistration—Vilitore Center building and three muintenence
huildinrs at Gaithright Lake, Virginfa. Four biJs weve rereived
and opined. .The biis ranged from a low nf $756,500, submirted by
W. G. Conatructior Corporation (W.G.), tc a high of $782, 000. The
{lovernment estimare for the project was $559,900, wirhou: profit,

Becauge of the considerable: diffetenca between the GoVnrnmen:
estinate and the bids received the catimite was reviewed by\:he
oripinal estimator, and then by the Chief of the Coxps Norfo‘u
Discrict (Diarrict) Estimating Section. 7The (stimate was also.
reaiewed for "acope of work versus cosr“’hy Covps staff perlonfel.
The contracting offfcer was consulted, ‘determined that the Govern-
ment estimate was recsonable, and rejected 1211 bhids pursuant t-
Arned Services Procurement Kegulation (ASPR) B 2-404.1(a) and (b)(vi)
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(1976 ed.). ASPR B 2-404.1(a) provides that after bids have beem
opened award must be made co the lowe~. responsive, responsible
bidder uniess there is a "corpelling reason'" tc¢ reject all bids I
and readvertise. Under ASPR B 2-404.1(b)(vi), an IFB mcy be
canceled 1f the prices on all otherwise acceptable bids are
unreasonable.

W. G. protested the cancellation of the I¥E to the contracting
offi{cer on the basis that W. G.'s lovw bid was responsive to the
IFB, and that the total price spread of $25,500, or 3.3 percent,
between the four bids indicated that the bide mo‘e accurately
reflected the cost of the project than the Governmern: estimate.
k. G. filed a saimilur protest fn our Offica.

W. G."'s protest ‘ta the Corps was danied after further raviav
of the matter by the District Enginear. Subuequently, and in con-
nection with the proteat before our Office, W. G, supplied a break-
down of its bid‘to the District for review. A similar breakdown
of the Government estimate was made available tc W. G. The .Goavernment
estimate was compared by Districn pe*sOnnel to the W, G. data and
was agaip found to ba reasonable for the project. The Diatrict
poaition was affirmed following a similar review by eatimators in
the Corps North Atlantic Divieion and the Office of the Chief of
Zagineers, Washington, D. C.

In view of ASPR B 2-404. l(a) and {b)(vi), the principnl issua
before our Office is whether the contracting officer’ s‘uaterminatton
that W. G. 's price wus unreasonable, and that cancellation of'the
IFB purscant to the cited regulations was’ p“Oper, ‘shotild be dia:urbed.
Contracting officera’ have broad powars of discration ia; 4ecid1ng
vhether a solicitation should be canceled, and cur Offica will ‘not
interfere with such' deterimination absent 2 lack of redsonableness.
Hercules Demolition Corporation, B-186411l, Augnst 18, 1976, 7~-2 CPD ‘
173; Support Contractors, Inc., B-181607, March 18, 1975, 75-1 CPD |
160, 39 Corp. Gen. 396 (1959). . !

W. G. conrends that the contricting officer abused his ‘dis-
cration in cancelirg the IFB., 1In addition to the, alleged Government |
estimate “orrar, W. G. contends that, foxr variouu’ reasone, bids under
a resolicitation will aot be lowar than those already received, and
award under the initial solicitation would, therefora, be at the
lowest possible price. W. G. further allegea that Corps regulutions
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provide that the Covernment ectinnta for a ~ivil works projoc: nry
be "mavked up" as much as 25 plrcant “"to reflect profit and other
costs not reflected {n the goverament eltxunta -but neverthe? .-
recognized as sllowed 'n contractorsa' bids," and that since the
presant aatinlte so modified is only $56,500, or 7-1/2 parcent
below W. G.'s bid, the bid was not untqasonabla. W. G, adds

that the GOVarnnent astimata, which "is not a final.and authorica-
tive coat estimats,"” may be gubject o ar error nf plus or minus

10 percent which, whe: coneidered in comoinatica with the 25-percent
markup, wculd bring the eatimate up to W. G.'s bid.

Concetning W. G.)'s contention that thz four bida subs.tted
which were aubacantiall, h\aher than the Government eatimate
entabliuhed that the” esttmnce WAS erroneocus, we have held in a
ntnillr case that such: ‘a fa-t alono is: insuffician: evidance to

aatablinh . the reasondhleness of ‘tha bidders’ prices and thu unreason-

ableness of tha. Covarument estimate. C. J..Coakley Companv, Inc.,
B-181057, July 23, 1974, -74-2 CPD 51. To rule otherwise would
parnit ] uov_rument tstinate to 'be negated Aany ; time a bidder's
price is not;in lipre with\chn estimate, merely by evolving a
poaaible hypérhelil which.light explain the higher bid, However,
when such circumstances do occur tha contracting agency should ba
on notice vf a possible error in its estimate and should, as war
done here, carefully reviaw thc’escinate.

In regard toW. C.'s ccmpnriaoa of the hid prices received
and' the’ posaible reeult of''a recompetition, we hava held that upon
their rejection, the original hids are no longer material or
effective for any rurpose whatsoever. €. J. Coakley Company, Inc.,
supxa; 36 Comp. Gen. 364 (1956).

Coucerning the actual diffarence between W. G."s bid and ihe
Government estimate, the pertinent regulation iz Engineer Regnlatifon
(ER) 1180-1-1, section 1-372(h), which provides iu nart;

"(1) R If the 1ow éesponsivé bid excecds :he
Gavernment estimeie’ by more than 25 percent. and
the' District Enginezr considera that the bid is
reasonnbln and should be accepted, he will for-
waro thz mattar, with his recommendations, for
consideration by the Divisfon Engineaer,
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*(2) PRecomuandations for the acceptance of such
bids will be based on a determination, aftar
appropriate review, that “he Fovernment estimate
18 too low aad zhould be corracted, (See ASPR 18-
306.1), * & #v

ASPR 8 18-306,1 (1576 ed.) provides in part:

"ihere negoiia:ions disclose errors of fact or
judgment in the Government estimate, the Govern-
mepnt estimate will be revised to correct such
error  ® w, "

Contrary tu W. G.'s balief, the ER does not provide that a
Government estimate is autorstically 'wsri*ed up" by 25 perceat
when compared to a hid. It merely establi’hes & pi.ucedure”for
reavievw of a Governaent estimate when an apparently reasonable bid
exceeds the estimata by more than 25 percent. Moteover, and notwith-
starcing that the ER may in fact reflect the recognition that an
estimate may not lake into account all rllowlble costs’ (sucﬁ as profit
1n the nregent cane), even a bid that exceeda an estlmate’ by lass
than 25 purcent it-not necessarily or autonatiually rqaaonnole.
Racher, ‘and a8 notad above, it is for the conrracting officer, with
knowladge of that type of factor as well as the inexact nature of
a Government estimate, to exercise dilscration in datermining whether
a bid exceeding an estimate by any amount should be considered
acceptable for award; an unreasonable bid may not-be accepted under
any circumstances. In this connection, we have upheld the rejection
of bids and readvertisement wihere the loweat eligible bid axceaded
the Government estimate bv &s little as 7.2 jpercent. See Building
Maintenance Specialists, Inc,, B-186441, apteuber 10, 1976, 76-2
CPD 233. .

We recognize that the Government es.imate wase made axclusive
of profit and assume thet the Corpa considered that matter in the
coursi of reviewing W. G.'s bsd. 1In any case, W. G.'s bid dreckdown
indicates that its bid included a profit figure. When that figure
is added to the Government estimate, the "adjusted" estimate is
still well over 25 percent lower than W. G.'s bid.

In vie;'of-the difference betwe:n the Government estiﬁate and

the bids received, and the subsequent comprehensive review of the
eatimate and comparison with W. G.'s bid breakdown, we are unable
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“to conclude that the contracting officer's deternination that the
b4d prices were ex:eseive and should be rejected was an atusa of
his Lroad discretion or without cogent awl compallin] reasou.

C. J. Coakley Company, Inc., supra.

The protest is deniad.

1'4% {1,

Deputy Comptroller Gencral
of the Unfited States





