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fRestoration of Porfeited Annual Leavel. B-182608. August 9,
1977. 3 po.

Decisiorn re: Betty J. Arderson; by Robart P. Keller, Deputy
Comptroller General.

Tssue Area: Personnel Management and Compensation: Compensation
(305y .

Contact: Office of the General Counsel: Civilian Personnel.

Budget Punction: General Government: Central Personnel
Management (805).

Organization Concerned: Department of Rousing and Urban
Davelopment: San Francieco Area 0Office, CA.

Authority: Federal Employees' Compensation Act (5 0.S5.C. 8101 ot
gaqg.). (P.L. 93-181; 87 sStat. 705). 5 U.S.C. 6304 (Supp.
Vy. 20 C.F.R. 10.310. S C.P.R. 630.306. B-166538 (19569).
BR-1€0826 (1967). B-184008 (1977).

Donald E. Muldoon, Dir=ctor, Accounting Division,
Region IY, Department of Housing and OUrban Development,
requested an advance Adecision regarding whether an employee may
have restored to her leave account certain amounts of annual
leave which were forfeited upon her acceptance of compensation
for a work-related injury. The annual leave which was reinstate?
as a result of "buy back" is subqect to the forfeiture rule
since i1t was used rather than forfeited and since it is not
credited tc a separate leave account. (Author/sc)
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THE COMPTFE .  DENERAAL
OF THE UN! =D BTATES
WABHINBGTON, D.C. 2DS4a8

DECISION

FILE: B-182608 DATE: August 9, 1?]‘7

MATTER OF: PRetty .’. Anderson - Restoration of forfeited
annual leave

DIGEST: FEaployee who used annual leave and sick leave in late
1973 and early 1974 to reruperate from work-related
iojury decided to 'buy bdack' leave and accept compen-
sation for injury under Federal Employees' Compensation
Act. Annual leave reinstated as a result of 'buy back"
is subject to forfeiture rule in 5 U.S8.C. 6304(a) since
it was used rather than forfeited and since it is not
credited to separate leave account., See Helea Wakus,
B-1840M2, March 7, 1977,

This action 18 in resporise to the request of July 15, 1975,
for an advance decision from Donald E. Muidoon, Director, Accounting
Division, Region IX, Departmeat of Housing and Urban Development (HUD),
regardiug whether Mrs. Betty J. Anderson, a HUD employee, may have
restored to her leava account certain amounts of annual leave which
were rforfeited upon her acceptance of compensation under the Federal
Employees’ Compensation Act, 5 U.5.C. 8101 et sej., for a work-reclated
injury.

. —p

: The record indicates that Mrs. Anderson was unable to work from
October 3, 1973, through February 12, 1974, due to illness and that
during this period she used 318 hours of sick leave and 382 hours of
annual leave. Mrs. Anderson filed a claim with the Office of Federal
Employees’ Compensation which issued a final determination on
September 16, 1974, that her .illness and resulting disability were
work-related, In order to receive employee's compensation Mrs. Andercon
had to "buy back' .he leave ghe had used and substitute leave-without-
pay (LWOP) for that period. See 20 C.F.R. 10.310 (1976). Therefore,
in order to refund to HUD the amount of money representing thc leave
she had used ($4,662,84), Mrs. Anderson transferred her payment from
the Department of Labor (33,348.28) to HUD and paid the balance
($1,314.56) in installments of $50 per pay period, ending May 23,
1975. At that time HUD refunded the annual and sick leave used and
in reconstructing F~r leave accounts found that Mrs., Anderson exceeded
the 240 hour annual leave ceiling by 112 hours in leave year 1973
and by 101 hours in leave year 1974.

The administrative report indicates that Mrs. Anderson chose
to use annnal leave in lieu of sick leave to avoid a loss of income
during the period, to avoid a forfeiture of annual leave, and to
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avold request: for advapce sick leave which would have requfted over
2 years of sick leave accruals to repay. We note that Nrs, Anderson
had nearly exhausted her accumulated and accrued aick leave by early
December 1973, so that to continue in a pay status she had £o efther
request and recefive advance sick leave or use her accumul ated annual
leave, The administrative report also states that there 15 every
indication that Mrs. Anderson could have and probably would have
scheduled annual leave for leave year 1973 to avoid a for fei ture,
and the report notes that the forfeiture of annual leave in 1974

was unavoidable since the leave was not available for use until

she completed her repayments to HUD in May 1975.

Under the provisions of 5 U.S.C. 6304(b) (Supp. V, 1975), an
employee may not carry-over more than 30 days or 240 hours (or the
amount of their personal leave ceiling),6 of accumulated anxwal laave
into the next leave year, and annual leave in excess of this limitatfon
is forfeited. However, with the passage of Public Law 93~181, approved
December 14, 1973, 87 Stat. 705, such forfeiture may be avoided {f the
annual leave is lost because of administrative error or the exigencies
of public business or the sickness of the mployee when the atiual leave
was scheduled in advance, 5 U,S.C., 6304(d)(1). Leave restored under
this provigion s credited to a separate leave account and musSt be used
withii the time prescribed by Civil Service Commission reguls tions.

See 5 U.S.C. 6304(d)(2) and 5 C.F.R. 630.306 (1977).

The question presented is not whether the leave Mrs. Anderson used
during the period of her illness may be restored to her ieave account,
but whether, once the leave is restored, any excess leave oveX the 240
hour ceiling (or personal ceiling) would come under the exceptions to
the forfeiturs rule. Mrs. Anderson did not forfeit any anmwal leave
at the end of leave years 1973 or 1974 until those leave yeursS were
reconstructed in May 1975 and annual leave previously used wa5 recredi ted
to her lesve account.

Prior to the passage of Public Law 93-181, our Office held that,
where there were no exteptions to the forfeiture rule, an employee 1n a
situation similar to thal of Mrs. Anderson should “buy back" only a
much annual leave as would avoid forfeiture. B-166538, April 28, 1969.

. See also B-160826, March 8, 1967. In addition, we recently held that

the excepticns to the forfeiture rule are not applicable im a 3ituation
involving the "buy back” of annual leave. Helen Wakus, B-184008,

Msrch 7, 1977, In Wa%us we held that annual leave actually used to
recuperate from an on-the- ~job~injury and then restored as a result of
"buy back" is not considered forfeited so as to be subject to Testoration
under the provisions of 5 U.5.C, 6304(d)(1). We also noted In Wakus that
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leave restored under !'buy back" is not credited to a separate leave
account. Theraefore, since Mrs. Anderson did not originally forfeit
annual leave in leave years 1973 and 1974 but rather used annual
leave and then had the leave recredited under a "buy back'" arrange-
ment, we conclude that the reinstated annual leave would be subject
to forfelture.

If Mrs. Anderson now wishes to avoid forfeiture, we would have
no objection to her being placed on annual leave for the requisite
number of hours so as to avoid forfeiture in leave years 1973 and
1974. Mrs. Anderson would have to refund te the Department of Labor
that pertion of employees' compensation covered by that .eave.

Accordingly, the leave sublect to forféiture may not be restored

to the employee's leave account under the provisions of 5 1,S.C.
6304(d).

[k,
Deputy Comptroller g'lezf'{ .

of the United States





