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Decision re: Lemmon Pharmacal Co.; by lRobert P. Keller, Deputy
Coaptroller Ganeval.

Issie Area: Faderal Procurement of Geods and Services (1900).

Contact: Office nf the General Covrnsel: Procureaent Law I,

Budget FPunction: General Government: dther General Government
(806) .

Oorganizaticn Concerned: Department of Health, Education, and
Welfare: ~"ood and Drugq Administcation.

Authority: Fe 2ral PFood, Drug, and Cossetic Act (21 0.S.C. 301
ot seq.\. B-186%87 (1977). B-187059 (1977). B-187131 (19°7).
B-179731 (1975). 51 Comp. Geuw. 703. 51 Comn. Gen. 709.

The protester objected to rejection of its bid on the
basis that it was not a responsible bidder. The agency's
finding, upon ‘which the determination of nonresporsibility was
based, that the bidder's plant did not confuvwm to curctent good
manuifacturiag practices vas not revieved., The fact that after
the avard the agency made a determipation that the bidder wvas in
compliance with such practices did not affect the warlier
detéermination of nonresponsibility based on the determination of
noncoapliance. (Author/SC)
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FILE: B-185048 DATE: Jly 25, 1Y77
MATTER OF: Lemmon Pharmacal Company
DIGEST:

1., PYood and Drug Administration finding, .pon which determination
of norresponsipility is based, that bidder's plant did not
conform to current good manufacturing practices will not de
reviewed,

2. TFact that aftar, award Food and Lrug Administration madu deter-
mination that bidder was in coupliance with currant good manu-
facturing prarrlcel doas not affect determination of nonrespon-
sibility made upon Food a~d Drug Administration determination at
time of avard that bidder was not in cnmpliance.

Lemmon Phariusacal Company (Lenmén) has protested the award of a
purchase order by the Department of Health, Education, and Welfare
(HEW) under request for quotation (BRFQ) No. DA12-76-0397.

Twu nffers were xeceived in renpon-p to the RFQ. On March 16,
1977, HEW advised. Lannon that, based on, & survey of its’ plant by the
Food and Drug Administitation (PDA) it was not a responsible bidder.
The ;FDA found JLemmon not to be in conformi:y with current good manu-
facturing prnctices under the Federal Pood Drug, and Cosmetic Act
(21 vu.s.c. §301, et seg (1970)). On Ma¥eh 21, 1977, Lemmon pro-
tested ‘the rejection t.o HEW and ascertad Lhat as a result of a |
reinspection of its facllities it had reason to belleve that the FDA
liad or would find it to be in compliance with current good manufactur-
ing practice. On March ~ 1977, the contracting officer called FDA
to inquire wherher the i...vious finding of nonconformance had been
reversed. FDA advised that as of Marck 24 the finding of nonconfor-
mance had not heen changed.

In Carliale Laborutoriaa. Inc., B-186987, 3-187059, B-J87131,
February 22, 1977, 77-1 CPD 124, we decided we will no 1ong¢r Teview
protests involving the rejection of a bid because of nonconférmance
with a requirement within the cognizance of FDA. Since FDA determined
that lermon wes not in compliance with the "current good manufacturing
practice”" requivement of the act, the protest is denied in this regard.
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Lemmon also objects to the time lag by FOA betweer *he reinspection
and reversal of the nonconformance finding (which occurrad after award of
the purchase order). While the delay is unfortunate, it does not afford
¢ basis jor disturbing the award.

This Office has coneistently held that it s the duty of the con-
tracting officer to determine the responsibility of a prospective
contractor. In making the determination, the contracting officer is
vested with a considerable degrse of discretion. Our Office will not

gahstitute itas judgment in such cases and will uphold the contracting
officer's determination of nonresponsibility unless it is shown to be
inconsistent with the information before him oy to "have been made in
bad faith, Solar laboratories, Inc., B~179731, February 25, 1974,
74-1 CPD 99; 51 Comp, Ger. 703, 709 (1972).

The fact that, subsequent to award of the putchage ordar, Lemmon
was determined to ba in compliance with current 3ood nanufactur*ng
practicea does not affectithe renponsibility determination’ made At the
time of award. The propriety of the nonreaponnibility deternination is
tested against the information avnilable prior to the award. When the
contracting officer determined Lemmon not to be a responsible offeror,
the FDA had not revarsed its prior finding of nonconformance. Lemmon's
aesurances that the nmonconformity finding could be subsequently reversed
cannot be taken into acco:mt and do not contradict the bases of the
determination. Consequently, the determination 5f Lemmon's lack of
reoponsibility will not be disturbed or questioned fur:her.

For the reasons set forth above, the protest of lemmon ir denied.
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