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DOCUMENT RESONE

03001 - [ 42073146 ]

[Claim for Additional Coapensation for Transporting Iteams Mot
Listed in Tender]. B-188097. Judjy 19, 1377. 6 p.

Decigion rae: Traus Country van Lines, Inc.; by Paul G. Dembling
(for Plmer B. Staats, Comptroller General).,

Issue Area: Federal Procurement of Godds and Services (71900).

Contact: Office of the Ganeral Counsel: Transportation Law.

Budget Punction: General Government: Other General Government
(806) .

Organization Concerned: Interstate Commerce Comaission; United
Mircraft Corp.: Hamilton Standard Div., Windsor locks, CT.

Authorixty: General Accounting Office Ac’: of 1974 (88 Stat. ,61959;
49 O0.s.C. 66 (h) (Supp- v¥.)): 4 C.F.F. 53.3' 53.4. Intarstate
Comsetce Act, as amended, sac. 217(b) (49 U.S.C. 22; 49
U.5.C. 317(b)). 49 U.S.C. 66. D-181137 (1974). B-186928
(1977) . 49 C.F.R. 1056.1,

Request was r:de by a common carrier for a reviev of a
prior disallovance of a rlaim for additional charges >f
$1,443,84 for traasporting aircraf+ propellers and other
equipmaent not listed in original tendar, Howvever, as claimant
had Interstate Commerce Commission oparating authority to
transport "household goods"™ but not other items, they should be
paid quantun meruit based on its hous2hold goods tender or
gquotation rates. Disallowance of claia for additicnal
compensation was sustained. (Author/DJH)
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MATTER OF: Trans Country Van Lln.s.. Inc.

{ . . .. v

' DIGEST: Wnere offar in Tendar 1-W is conditinmed to apply

. "only in absence of an applicable Tender", existence

’ ! - of applicable icdividual Tendar 1//0 prevents accept-

. aaca of Tender 1-VW,

j ' Where hcusehold goods carrier transports goods
without Interstate Commarce Commission operating

‘ ; authority, carrier should be paid quantum meruit

dased on its household goods tendexr or quotation
Tates.

! . Trans Courttry Van Linel, Inc. (Trans Country), by letter dated
December 20, 1976, requests review by the Comptroller General of the
United Sratas of the settlement action taken by the former Trans-
portation and Claims Division (TCD) of the General Accounting Office,
noy a part of the General Services Administration (GSA), on its
claim for transporcation charges, See Section 201 of the General
Accounting Office Act of 1974, 88 Stat, 1959, approved January 2,
%975,)49 U.%.c. 66(b) (Supp. ? 1975) and 4 C.,P.R, 53.3 and 53.4
1977

"In the settlement TCD dizallowed Trans Country's claim on carrier
“bill Ne. 3301 for $1,444.84, raprelsuting additiosnal transportation
charges allegedly due it for transporting Government nroperty for the
Departunent of the Air Force under Government bill of lading (GBL)
No., H-0751389, dated Jan:ary 26, 1973,

The Government nropusty, weighing 28,480 pounds, was shipoed by
, the Hamilton Standard Division of the United Alrcraft Corporation,
"Windsor Locks, Comnecticut, to Htight-Patterson Air Force Base,
Dayton, Ohio. The commodities described on the GBL fall into three
general :ategories: electrical equipment and appliances, hand tools
and tool cabirets, and airplane propeller blades. For transporting
this shipment, Trans Country originally collected $1,063.82. 49
. S ,C. 66 (1970). These :harpes wére based on Trans Country 8
Tender I.C.C. #150, sub #5 (Tender 150), a reduced ratz quotaticn
offered to the Government under Section 22 of the Interstate
Commerce Act, as amended, 49 U.S.C. 22 (1970), made appliicable to
motor carriers by Section 217(b) of that Act, 49 U.S.C. 317(b)}
(1970).
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Trans Country presentad s claim for' addltionql transportation
Ghl"!l of $!,444,.84, ba‘ed on Government Rate Tender I.C.... No. l-W
(Tender 1-W), nnothct reduced rate tetider nudiished by ths Yovers'
and Warehousemen's Asscciatior of Amei.ca, Inc., Agent. It .
contended that the propcller blades desc7ibed on the GBL ware not
within the purview of the commodity dcsctipuiom in Tender 150.
This-claim was disallowed by TCD on, th. gruuﬂds that Trans Country
had no uperating authority to tranaport propeller blades, hand
tools and tool cabinets, and that pursuant to our decision of
July 5, 1974, B-181137, to Trana Countxy; the charges were to be
constructed on 4 quanium meruit basis from Tender 150.

.Trans Country filed a ptotest of the settlement with TCD, I*
assetted that becausa the shlpmer: did not consist wholly of
electronic equipment, an nxceptiou in Tender :1-W did not preclade
the use of other rates in Tender 1-W as a basis for the additiopal
transportation 'charges, and that because hand tools, too] cabinets
and propeller blades were not within the purview of tlia commodity
description in Tender 150, Tendar 1-W provided the proper bzsis
for the vate computation., TCD, howsver, concluded that its
earlier settlement was correct,

Trans Country filed another protest with GSA to which TCD's
functionsg had been transferred. GSA sustained the original TCD
settlement,

It 1s GSA's. pre;ent poaition thar Trans Countty had operating
authority to transport that part of the shipment consisting of
electrical instruments and appliances, and that the applicable
rates on that’ part of the shipment are those in Tender 150,
However, since’ Traiis Country had no opernting authority to
transport the balance of the shipment (hand tools, tool cabinets
and propeller blades), GSA statecs that the compensation due
Trrns Country for that part cf the shipment must be computed on
the basis of quantum meruit, measured by the lower of the
Tender 150 or Tender 1-W rates.

We agree with GSA.

GSL No. H-0751389 shows among other commodities that
electrical instrumeats tnd appliances were shipped. This part of
the shipment clearly is covered by the commodity dascripticen in
Tender 150, which reads:
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"orrxcz PURNITI/RE, PILES, PIXTURES A¥D EQUIPMENT, LINK
.. TRAINERS, FLIGHT SIMULATORS, RADAR SETS, ELECTRONIC
. BQUIPMENT, COMPUTERS, MISSILES, SPACECRAFT:AND/OR PARTS
THERZOF, AND/OR COMPONEZNTS, SCIENTIFIC INSTRUMENTS AND
ARTICLES OF SECRET NATURE WHEN 50 CLASSIFIED BY THE -
MILITARY AND SPECIFIED ON THE GOVERMMENT BILL OF LADING
EXCEPT ARTICLES, EQUIPMENT AND INGTRUMENTS WHTCH REQUIR: 3
THE USE OF TEMPERATURZ AND/OR HUMIDITY CONTROLLED
- EQUIPMENT."

LA spacified condition of tle oZfer in Tcndar 1-W 43 that it
spplien to'domestic shipments of honsebold goods "only in the
absenze of an ibpl sabla individual Tender as filed"”. Since Trane
Country's Tendcr 1350 17 an "npplicnb;a individual Teuder," the
speclfic nonapplicability requirnmcnt in Tender 1-W has not beeu
met, B-186924, Maxch 28, 1977.. 'Theref .- e, the ratas in Tender
150 apply in aaccttaining the charges for that part of the shipment
consisting of electrical instrumeats snd appliarces.

Trans Country is autforized by the ICC to transport household
goods as definad in the ILC regulations between certain points and
places in interstate commerce, As noted in B-131137, supra:

"It is eatablished law that carriers régulated by the

Interatate Commerce Commission cannot transport comnoiities

. not listed or enumerated in their certificates of public
convenience and necessity. * % % Section 20C of the

Interutatu Commercea Act, 4% U-S.C. 206 (1970), wmequivocally

" forbida carriage of goods without the necessary certificate,
aud the fact that the transportation is for the United Svetes
doel not alcer this prohibition. * # »"

‘ "Accordingly, ‘1€ any of the commodities actuslly transported by

"Trans Country do not fall within tha definition'oi “household goods"

as ‘defined in the ICC regulations, infra, Trany Country must be
deemed to have been without operating authority to transport the
nonconforming part of the shipment moving under GBL No. H-0751389.

' The term "household goods" is defined and interprered in this

"ICC regulation (49 C.F.R. 1056.1):

"(a) Household goods. -Tke term "household goods"
"means. (1) peraonal effects and property used or to be
.used in a dwelling when a part of the equipment or supply

of such dwelling; (2) furniture, fixtures, =quipment, and
the pzuperty of stores, offices, museums, institutionsz,
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hogpitals, or other establishmaats, when a part of 1hu
stock, equipment, or supply of such storcs, offices,

' museums, institutions, hospitals, ot othur establishments;
“sad (3) avticlea, including objucts of art, dicplays,

aud exhibits, which becaure of their unusual nature or
value require the specialized hacdliug and equipment

usuall; c¢mployed in moving household goods. .

(b) Interpretation of the definition in pnrngrnph
"(a) of this section, Paragraph (a)(l) of this section
shall not be construed to include property moving from
a factory or store, axcept such property as the householder
has purchaged with intent to use in his dwelling and which
is trarsported at the request of, and the transportation
charges.paid to the carrier by thc householder. Paragraph
ta) (2) of this section shall mot be-construed to include
the stock-in-t:nde of any establishment, whether eoﬂlignor
or consignes, dther. than used furniture and used fix*ures.
except whan tranlportad as au incident to the removal of
the eutablishment, or a portion thereof, from one location
to another. Plt:grapn (a)(3) of this sectinn shall not
be construed to include any article, whether crated o«
uncrated, which does not, because of its unusual nature
or value, require the specialized handling and equipment
usually employnd in moving household goods."

Nothinz in the bill of lading or in the naturc and value of that
part of the shipment designated as "PROPELLER BLADES AIRPLANE OTHER
THAN HELICOPTER IN CRATES OR BOXES; CABINETS, TOOL, STEEL, ON WHEELS;
TOOLS HAND OTHER THAN POWER" permits a findinz that subparagraph 3
of paragraph (a) of the ICC “household gocds" definition, as it
pertains to a request or tequirement for special handling, would
apply to those commoditiez., Indeed, thexe appears to have been
no reason why a general commodity or heavy hauler carrier could
not have transported the tools and propeller blades which comprised
. the bulk of the shipment. As we atated in B-181137, supra:

"A household gooda carrier may not assume from a
mere request for transportation services that any item
which does not fall within the first two subpaTagraphs
of the definition of household goods * * * muat fall
within the third subparagraph and therefore require
specialized services. The need for such services depends
on the nature of the item and not on its characterization

by either shipper or carrier."
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Por the propeller blcdca, hand tools, nool cabinets and the
other ais:ellaueous items included in the shipment to qualify as
housshold goods under subparagtnph < of the ICC definicion, they
mist have hecn moved "pursuant to the removal of the establi-bment,
or & portion thexeof, from one lucation to snother.'" Tha shipment
moved {rom a private corporation t¢. a military installation whers,
apparently, testing was to occur. othiang in ths record suggests
that the shipment was made pursuant to the removal of sn ‘establish-

ment or nortion thereof, . -\\\\\

_ “Household goods”, as defined in aubpnrngraph 1 of the ICC ,
Regulation, 'mean: perszocal effects and rroperty used or to be used -
in a dwelling when a part of the equipmeit or supply of such dwelling."

Ttann*thntry points out that the prcking slip prepared by
Hamilton Standard decignates the tools a>d tool cabinets as personal

‘proparty. Agaiu, nothing in the record suggests that the tocls or
cabinats were a part of the equipment or supply of a dwelling.

Accordingly, we find that that portion of the shipment moviag urder
GBL No. H-0751389 whicl. is .designated "CABINE(S, TOOL, STEEL, ON
WHEELS' AND "TCOLS, HAND OTHER THAN POWER" does not fall within the
definition of household gooot and that Trans Country was without
oparnting authority to trauspuert it.

rutth-t, it is clear that "PROPELLER BLADES ATRPLANE OTHER THAN
HELICOPTER "* % %" cannot ba classified as personal effects or
p:operty within the meaning of subparagraph 1. Therefore, Trons
Country 1ikewise lacked the necessary operating authority tc transport
that remaining portion of the shipment and compensation will be based
on the principles of quantum meruit measured as outlined in B-181137,

supra.

. That decision concerned the’ tranuportation of steel shipping
containera, set'up, Since Trans Country's household goods operating

:nuthorxty did not cover shipments of steel containers, set up, we
Zheld that’the contract of carriage was unenforceable, bdut that

Traus COuntry could recover a quantum meruit for its services because
the ahipper had received tha benefit of those servicea, We said that
the 'quantum meruit should bc based on the usual or going rates of
other duly aUthorized carriers for the same or similar services.
Where there are no going rates of household goods ‘carriers for the
carriage of ccomodities not incluvéied in the ICC's authorized
deacription of hcusehold goods, quantum mzruit is mcoasurnd by the
rates in the carrier's tendars.
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. Accordingly, the charge fcr the part of the lﬁipnan"tbr which
Trans Country was without operating authority likewise m st be based

on Tander 150, )

Trans Country already has collected on this shipment charges
based on the rates in Tepder 157. Thus, the settlement disallowing
Trans Country's claim for additional transportation chargas of
$1,444.94 13 sustained.

Tor the® Comptroller Gdneral
of the Unitecd Staten
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