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Decision re: QUAD Corp.; by Robert F. Keller, Deputy Comptroller
General.

Issue Area: Federal Procmreuent of Goods and Sqrvices (1900).
Contact: Office of the General Counsel: Procurement Law I.
Budget Function: General Government: Central Personnel

Management (805).
Organizaticn Concerned: A. T. Koarney, Inc.; Food and Nutrition

Service.
Authority: 56 Coup. Gen. 62. 55 Coup. Gen. 60. 55 Coup. Gen.

911. 54 Coup. Gen. 421. B-182844 (1975).

The protester alleged that its proposal was improperly
evaluated vis-a-vis its competitors and that its competitor
proposed to employ the services of food procurement personnel
who had a conflict of interest. Examination of the record did
not reveal grounds to conclude that the agedBcy acted arbitrarily
or unreasonably in its evaluation of the proposals. The
contention that the protester should have been selected because
of being more qualified than the awardee was without merit.
Since no provision of statute, regulation, or the request for
proposals prohibited the award because of the possible conflict
of interest on the part of contractor personnel, there was no
basis tc conclude that the award was improper. The protest was
denied. (Author/SC)
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'1. Protestor concludes, basedaon telephone converstio before
*nd after award between successful offeror snd itself, in
vhich the possibility of protes ter working with- successful

} ~~~~offeror on projezt was discussed, that successful offeror wsS
not c-rpletely staffed and should have boen found unacceptebe.
Examination of record does not reveal grounds to conclude that
agency acted arbitrarily or zanreasonably in evaluation of
proposial since during tegotiations successful offeror
properly filled staff requiremenuts from other firm o

2. Protester contends that it should have been selected for *ward
because of being more qualified than tavrdee and its initial
price wcs lower than awardee's initial price. When examination
of record provides no grourds to conclude that agency's deter-
mination was& arbitrary or in violation of law and sten award
was made at price lower than protester's initial price, cm-
tention is without merit.

3. Prote ter argues that successful offeror should have been
Diiqualified because of an alleged conflict of interest arising
from the proposed use of three consultants from food service
industty to study the National School Lunch and School Sreek-
ZEst Program and to develop a model for school food procure-
sent. Since successful offeror discussed matter in proposal,
agency recognized and considered possible conflict of
interest before award, and no provision of statute, regula-
tion or the RFP prohibited award In the circusstances, there
is no b.- is to conclude that the awerd was improper.

QUAD Corporatroa protests the award of a contract to
A. T. Kearney, Inc. (Keartey), under request for proposals (RFP)
No. 11ENS-76, issued by the Food and Nutrition Service (FNS),
Department of Agriculture, to provide an in-depth eccaomic and
management study of alternate school food procurement system in

- connection with the National School-Lunch end School Breakfast
Program and to develop a model setting management guidelines for
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improving individual school's food procurement system. QUAD
essentially contends that Its offer was improperly evaluated vis-
a-via Kearney's and that Kearney proposed to employ the services
of food procurement personnel who have a conflict of interest
because they are employees of institutionsl food suppliers and
food management services.

Al:eged Improper Evaluation

The basis for QUAD s contention of improper proposal ovaluation
rests on two telephone conversations between the president of QUAD
and representatives of Kearney. The first telephone call occurred
during negotiations. Kearney contacted QUAD in an attempt to sup-
plement its staff. QUAD advised that it was also under consideration
for award and such an arrangement was impossible. After award QUAD
participated in a second telephone conversation, during which Kearney
again mentioned the possibility of QUAD working with Kearney on the
project.

Bast.d on the conversations QUAD concludes that Kearney could
not have submitted with its proposal a full list of proposed staff
members and their qualifications if even after ward Kearney was
still recruiting additional staff. And QUAD concludes that It was
more qualified to perform the required work than Kearney, especially
since its Initially proposed price was lower than Kearuey'a.

Kearney explains that, as a result of technical negotiations,
it was advised of the necessity to strengthen its proposed staffing
through the addition of consultants with specialized skills. QUAD
was contacted in an effort to obtain the specialized skills of its
president is the area of fresh seats and perishables. A 1o0 ma-day
effort was contemplined. When it was learned that QUAD was also
competing for the FN3 contract, the convermation concerning that
project was terminated. After award Kearney again discussed QUAD'.
possible involvement with the project as a consultant.

Documentation provided by PNS, including evaluators' com-ents
on initial proposals, letters to offerors pointing out weaknesses
in offers, initial and best and final offers1 and evaluators' comnents
on best and final offers, shows that Kearney's initial offer was
weak because its proposed staff was considered to have an inadequate
food procurement and nutritional background. To strengthen its offer,
Kearney added three consultants with the desired expertise. Subse-
quently, the FNS Board of Contract Awards (Board) considered Kearney's
revised offar to be technically acceptable.
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QUAD's initial proposal was determined to be within the
competitive range but it contained two weaknesses. The princlpal
reason for QUAD's failure to participate further in the regottations
was that, in the evaluators' view, QUAD furnished little information
concerning its proposed approaches for the food procurement model
and guides. During the negotiations QUAD was advised of the
deficiency and was requested to provide specific information on Ito
proposed approach for the food procurement model and guides. QUAD
then submitted additional information and additional discussions
between FNS evaluators and QUAD were held. After that the evaluators
presented their findings to the Board and the Board concluded that
QUAD's proposal was still deflcient in providing the requested Infor-
mation and should receive no further consideration.

QUAD disagrees with VPS and contends that it provided sufficient
explanation of its proposed food procurement model and guides. QUAD
requests that our Office review FNS'srationale for award of the con-
tract to Kaarney.

It is not the function of our Office to evaluate proposcls of
unsuccessful offerors to determine which could have been selected for
award. - Thit function ir the responsibility of the contracting agency,
since it must bear the l"srden of any difficulties resulting from
a defective evaluation. Thus, procurement officials enjoy a reasonable
degree of discretion in the evaluation of proposals. Their determinations
art entitled to great weight and must not be disturbed unless shown
to be arbitrary or in violation of procurement statutes or regula-
tions. Tracor. Inc., 56 Coup. Gen. 62 (1976), 76-2 CPD 386. After
examining (1) OUAD's proposal and all revisions; (2) the RFP's state-
ment of work and evaluation factors; (3) the evaluators' cotxents;
and (4) the Board's decision, we cannot conclude the YNS' determina-
tion concerning QUAD's proposal was arbitrary or in violattin of
procurement statutes or regulations.

QUAD also objects to the evaluation of-its proposal because it
initially offered a price lower than Kearney'a. The RFP's evaluation
scheme, not protested by QUAD, provided that proposals would first
be evaluated and rated on disclosed nonprice criteria and then
price. The record shows that after nonprice negotiations Kearney
submitted the only acceptable proposal and following price negotia-
tions, the contract wya warded to Kearney at a price lower than
QUAD's initial and only price. We find no basis here to object to
the award to Ceaxney.
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Alleged Conflict of Interest

Kearney propose! using personnel employed by institutional
food suppliers and food management services. QUAD contends that
each of those companies has a vested interest in seeing that school
buyers do not become stronger and more knowledgeable but that they
become more dependent on institutional foid suppliers and food
management services. QUAD states that Kearney's selection of those
advisors indicates at best a lack of understanding and, at worst.
a cynical disregard of the objectives of the project. QUAD con-
cludes that if FNS knew before award who the advisors were to be,
then FNS either did not follow its intentions to obtain an objective
study or aid not appreciate the effect of having sellers establish
buying guidelines.

The RFP required each offeror to provide a reauMd for each
professional to be assigned to the project. Each uember of an
offeror's firm and consultants were to be clearly identified and
the tasks or functions of each ad the man-days required were to be
stated. The RFP further required that the organizational structure
of the proposed project team, the personnel to De assigned to each
element, and the function of each element were to be disclosed.
FinaLtv, the Government reserved the right to remove any ampioyee
from the project if required for any reason and to approve replace-
ment employees.

Our examination of Kearney's offer, including all modifications,
shows that Kearney complied with ail relevant requirements of the
RFP regarding disclosure of identity, employee, and function of
proposed employees and consultants, including the three persons
QUAD alleges have a conflict of interest. Moreover, during the
negotiations Kearney was aware of the possible appearance of a
conflict of interest and specifically brought it to the attention
of FNS Kearney stated as follows:

"As described verbally in our meeting this morn-
ing, we intend to utilize the services of the
following individuals from the food service industry:
[List of three names, titles, and affiliationsj

* * * * *
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"Ihe above amed individuals will each be involved
in this project to the extent of approximately 20
man-dqys. The nature of their involvement dll be
as active anmbers of the study team. For example,
we expect them to participate actively in the field
study, analysing the alternative procurement system
and building the procurement models. We wUll utilize
their technical expertise in developing the School
System Food Procurement Guide, thlch is one of the
tangible outputs from this study We belleve it is
worth ooting that each one of these individuals is
responsible for the development and effective ue in
their respective field organization of food procure- .
sent guides so that the practicality of their inputs
to this phase of our work can be assured. The nature
of the involvemnt of our food procurement specialists
is *ucS that we believe there will be ample opportunity
for Food and Nutrition Service personnel to be exposed
to their thinking during the course of the study.

"In order to avoid the appearance cof any pocsibiluty
of conflict of interest, we have organised our approach
so that bot the structuring of the procurement models
and the corollary School Food Procurement Oulde will
be developed based on the broad experience of multiple
representatives from each phase of the food service
indu try and not just from the three food procurement
specialists alone. In this regard it should be reit-
erated that [Kearneyj is responsible for this project
in its entirety and ehat steps will be taken to assure
complete objectivity by assuring that the food procure-
gent specialists' input are limited to their unique
areas of expertise"

After con ideration of Kearney's modified offer, including the
coosultants from the food service industry, the Board considered
Kearnay's proposal to be acceptable nd price negotiations were then
conducted resulting in the award.

Recently, our Office has considered allegations of conflict of
interest in sub tantially similar situations. In PRC Couvuter Center,
Inc., 55 Coup. Ccn 60 (1975), 75-2 CPD 35, an unsuccessful offeror

.~~~ -
*1, 

~~->- ,:



B-187375

contended that because the av rdee's chairman of the Board oE
Directors bAld interests in the oil and gas industry, his firm
should have been disqualified since the awardee would be in pos-
session of sensitive proprietary data necessary for regulating
the petroleum industry. There the procuring agency was informed
of that fact. In the absence of a statutor or regulatory pro-
hibition or a condition in that RPP excluding offerors with no
connection to the oil and gas industry, we found no basis to exclude
the awardee from participation.

In Planning Research Corporation Public Mana e mnt Services
Inc., 55 Coap. Cen. 911 (1976), 76-1 CPD 202 relying on the PEC
Uomiuter Centir. Inc., decision, we stated that it is the primary
responsibility of the procurement agency to balance the general
policy of the Federal Government to allow all interested gualified
f:rns an opportunity to participate in its procurements in order
to maximize competition against the legitimate interest of pre-
venting bias in study contracts.

In VAST. Inc., B-182844, January 31, 1975, 75-1 CPD 71, an
unsuccessful 'oFeror contended that the successful offeror should
have been excluded from consideration for ward because the success-
ful offeror was to perform preproduction sample testing and engineer-
ing testing of underwater listening devices while simultaneously
analyzing the results of its own tests to determine complianco with
the test procedures the successful offeror assisted in writing under
separate contracts. Although the procuring activity failed to
refute that contention, we denied the protest because our review of
the statements of work of both contracts revealed no specific
instance where a conflict of interest would result and the protest-
er provided nothing more than more allegations in this regard.

In Exotech Syatems Inc., 54 Comp. Gen. 421 (1974), 74-2 CPD
281, the protester argued that award of a contract for maintaining
and improving a national special education information center to
the National Association of State Directors of Special Education
should be prohibited because the National Association would be
evaluating the work of its own sabers. Although the procuring activity
contended that the contract contemplated no evaluation ruspon-
sibilities, our examination of the RV? revealed that evaluation
of qpecial education services offered by state agencies was required.
Further, the procuring agency's evaluators were acutely aware of the
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appearance of a conflict of incerest and they questioned the
National Association closely on that point. As a result the
National Association developed procedures to be followed in the
event of an actual or potential conflict of interest. Moreover,
the agency's legal counsel reviewed the matter and approved the
National Association's proposed procedures. Since (1) the potential
conflict of interest was recognized and considered before award,
(2) no statutory or regulatory provisions prohibited the National
Association's participation in the procurement, and (3) no condition
of the RFP excluded the National Association, we were unable to
conclude that award to the National Association would be illegal.

With these principles in mind, we have examined the record
before us and we reach the following conclusions: (1) any potential
conflict of interest arising from the association of the threc
consultants was clearly recognized and thoroughly considered by
PNS before award; t2) no conditiou, of the RFP prohibited the associa-
tion of consultants from the food service industry; and (3) such
association violated no statute or regulation. In reaching these
conclusions we have noted the relatively minor role of each con-
sultant (20 *an-days) in comparison to the projected total effort
(about 400 man-days), Kearney's safeguards to minimize the appear-
ance of the possibility of any conflict of interest, and MNS's
contractual right to remove any member of Kearney's project staff
if required for any reason and approve all replacements.

Accordingly, QUAD's protest is denied.

Depua Comptroller teiacrt t
of the United States
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