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[Protest against Avards Board's Reversal cf Technical Board's
Panking of Fives for Negotiation]. B-188444. June 17. 1977, 6
PP. ¢ 2 enclosures (2 pp.).

Decision re: SRG Partnership, PC; by Milton Socolar, Acting
Coaptroller General.

Issue Area: Federal Procurement of Goods and Services (1900).
Contact: Nffice of the General Counsel: Procurement Law 1I.
Budget Function: General Govaernment: Cther General Government
(806) .
Organization Concerned: Porest Service; Broome, Origdulp,
0'Toole, Rudolf & Associates.
Conyressional Relevance: Sen, Mark O. Hatfield; Sen. Bob
- Packwood. _ . :
Authority: B-187585 (1977). B-188201 (1977). 54 Comp. Gen. B8%6.
55 Comp. Gen. 499, 56 Comn. Gen, 62. 56 Comp. Gen. . 77. 56
CO.pu Gen- "80 P-P-Ro 1-“.100“*1(&) - F-P.B. 1"“. 100“"'3-" (a)o."
P.P.R. 1000 et =e«g.

A protest was made to a d2cision to negotiate a
small-business set-aside contract with another fiim for
architect-engineer work. The basis nf the proteist was that the
awvards board had reversed the technical) toard's order of firms
for priority of negotiation without required. written |
documentation., The awards hoard, with responsibility for #inal
selection, gave supportable reasons for reversiiq the order of
negotiation priority. The requirement for complete written
documentation was satisfied. Protest was denied. (DJN)
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Rational vasis -is found for awards' board's reversal
of firms for priority of negotiation for architect-
engineer contract recommended by technical board

wnere technical board findings show essential equal-
ity of the two firms (one firm was ranked over other
by secret ballot after no consensus was reached) and
awards board entrusted by regulation with responsi-

bility for final selection gave supportnble reasons

for reversing order of negotiation priority sorme of
which protester admits.

Noncontemporancous tiniie of report documenting
reversal of prisnrity of nejotiatfon selections of
technical becard by awvards board jelegated authority

of agency head to make final selectlon for negetiation
of architect-engineer coutract does not affecn sub-
stance of justification where proper basis for
negotiation priority existed. In any event, non-
contemperancous report essentially elaborated on
reasons for priority already in contemporaneous
report.,

FPR § 1-4.1004~1(a) requires that private practitioners
be appointed to architect-engineer evaluation board

only if provided for by zgency procedure. :Since
agency's procedures do not require private practitioners
on boards, thetre ‘s no basis to object to their absence.

SRG Partnership, PC (SRG) protests the decision of the Forest

Service to negotiate a contract with another firm for architect-engineer

work for the Timberline Day Lodge in Mt. Hood National Forest, Oregon.
The contract is a small business set-aside for firms 'in the State of
The contract was negotiated (nder the provisions of Federal

Oregon,

Procurem2nt Regulations (FPR) § 1-4.1000, et seq. (1964 ed. a end.
The estimated cost for the project is $3 million.

150).
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Two boards were set up pi.rsuant to FPR § 1-4,1004-1(a), the
Architerct-Engineer Technical Evaluation Boavrd (the technical board)
and the Board of Contract Awards (the awards board). The awards
board was delegated the authority of FPR § 1-4.1004-4, as follows:

"(a) The agency head (or the responsible official
2 whon the authority has been delegated) shall review
the rccommendations of the architecct-engineer evalua-
tion board and shall, in concert with appropriate
technical and staff representatives, naxe the final
selecticn, in the order of preference, of the firms con-
sidered best qualified to perform the work. Should that
final selection of the best qualified firms be other
than as reccmmended by the architect-engineer evaluation
bnard, the ageucy head shall provide a complete written

-documentation of his decisicn which shall oveccme a part
o: the contract file. ,

(b) Thr agency head or his authorized representa-
tive shall inform the board of nis decision which will
serve as an authorization for the contracting officer
to commence aegotiation.'

The delrgation of authority letters to thée cnalrmen +f each be'srd refer
to and discuss the division of responsibi’ity set forth in tha regula~
tion,

The technical board began meeting oa January 13, 1977, to evaluate
the propusals received as a vesult of the Forest Service advertisement
in the Commerce Businecss Daily. Thirty-two proposals were received.
The technical bozrd began by eliminacing those which were obviously not 3
top contenders; 12 firms were eliminated on this basis. The remaining i
20 were evaluated on the basis of the evaluation criteria set forth
in FPR 1-4.1004--3, namely: (1) technical conpetence and spccialized
experience, (2) past performance, (3) faniliarity with the area and ;
with the people flow in mountain recreation situations, and (4)'rapacity |
to perrorm. Since capacity. to perform had been initially evaluated on |
the first cut, primary emphasis in evaluating the 20 remaining firms
was on the Gther three crite;ia. These three criteria were broken down
into many subcriteria with each wveighted according to its imporrance.
The rankings of the firms resulced in the selection of four remaining
firms to be considered. Among t.ese were Broone, Oringdulp, 0'Toole,
Rudolf & Assoc. (BOOR) and SRG.

On Jaﬁuhry 18 and 20, 1577, the technical toard met with the awards
board to discuss the selection procedures up to that point; at that
time, the awards bourd discuss:d with the technical bouard some pertinent
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1ﬁ%ormation to be developed during the interview process. The techni-
ctl board then interviewed the four firms,

After the last firm was interviewed, the technicuzl board met on
January 25 to discuss the four firms and to develop a ranking of the
firma, All agreed on the ranking of the fourth firm. Bacause there
was no consensus as to how to rank the remaining three firms, the board
listed the pros an cuous for each, ‘The results nf that listing were
later presented to the awards board. On January 26, the technical
board agreed upon the third choice, but it could not agree on the
firsct and second choices hetween BOOR and SRG., According to a memoran-
dum from the technical board to the awards board:

" % ¥ We could not, however, determine which of the

remaining two firms (SRG Partnership & BOOR), we would

rate as our first choice and our second choice for the

daylodge contract, Th« members of the Zethnical

Evaluation Board agreed that either of the two firss

was very competent, had many desirable features, and

would most likely perform the A-E contract in a very

gatisfactory manner, * * =

"Since it was obvious we wvere not going to come to a
censensus, the Chairman of the Technical Evaluaticn Board
requested a secret ballot. # % * It then shows that
between firm 3 and firm 4, three meambers of the board

felt firm 4 (SPG) should be first choice in negotiations
for the A-E contract; and firm J (BOOR) should be our
second choice. This ranking is bused strictly on a
democratlc voting prccess, since the members of the
Technical Evale:ifon Board could not come up with any
consensus of agreement on a number 1l and number 2 choice."

On the afternoon of January 26, the technical board presented for
2 to 3 hours the results of the selection process to the awards board,
including a report on the closeness of!'its decision. All materials
developed and used by the technical bisard were given to the contract -
ing uvfficer and made part of the contract file.

Nn Jgﬁﬁ;ry 27, the awards board met to consider a tentative final
ranking of the firms, Two available members of the technical board
ware present a portion of the time to answer questions. Because of
the closeness of the technical board's decision between SRG and BOOR,
the awards board decided to again review the criteria. The board
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referred back to the four basic criteria for negotiation relection
mentioned above set forth in FPR § 1-4,1004-3. The bvard members
then geparately ranked the f£lrms in order of preference using their
own mathod of ranking against the criteria, They found that they
were unanimous in selecting BOOR as their first choice; two of the
three members ranked SRG second, while one memher ranked SRG third.

The thrust of SRCG's protest is that the reversal of the rankings
was arbitrary and capricious and was an unauthorized extension of
auchority,

SRG argues that the Federal Procﬁ}ement Regulations restrict the
awards board to perform a raview function that cannot reverse the
technical board without complete written documentatioi that can sub-
stantiate due cause and justification to quescion that decision. Ve
do not read FPR § 1-4.1004-4 as precluding the awards board from
reversing the ranking unless the decision is clearly erroneous or has
no basis for support. We interpret the regulation as requiring an
independent evaluation function with appropriate technicel and staff
representatives assisting in making the final selection. See B-187585,
Incustrizl and Svstems Engineering, Ine., April 22, 1977, 77-1 CPD 273,
Ithere the recommendation of the technical staff is as close s the
ranxing of SRG and BOOR, the importance of the independent exercise o’
judgment by the awards board {n:rcases,

Our review is limited to deciding whether the record reasonably
supports a'conclusion that the selection was rationally founded.
Tracor Jitco, 54 Comp. Gen. 896 (1975), 75~1 CPD 253, raconsidered,
55 Comp. Gen,. 499, 75-2 CPD 344. We have frequently held that it ;
is not our function to make independent evaluations of proposals to
determine which offer should have been selected for award, that the
det¢rmination of the relative merit of technical prOposals is the
responsibility of the procuring activity conce:red which must bear

the major burden of any diFficulties encountered because of defective
analysis, and that the procuring activisv s determination will
ordinarily be accepted by our Office unless it is clearly shown to be
unreasonable. See Gloria G, Harris, B-188201, April 12, 1977, !
77-1 CPD 255, :

The awards board's raticnale for selection was, as follows:

"The Board of Contract 'Awards concurs with your preference
ranking 3 and #4, but disagrees with your #1 and 2 rank-
ings. Thie board by using the.evaluation criteria in
1-4.1004-3 of the Federal Procurement Regulations deter-
mined that: Broome, Oringdulph, 9'Toole, Rudolf & Associates

|
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should be ranked #1 and SRG Partnership should be
ranked #2, Broome, Oringdulph, 0'foole, Rudolf &
Associates has an excellent past performance record
in the area of cost contruls, and quality of work,
‘”hiw firm has significant facility construction

. 'verience as evidenced by their form 255. Sta“fing
and organizetion of tia firm rrovides for very gocd
in-house construction management capabilities."

Arguing that the decision of the awards board 1s unreasonable,
SRG contends that the reasons stated by the board for reversing SRG's
and BOOR's rankings could apply to any of the final four firms being
considered, Howvever, SRG admits that (1) it does not hive in-house
construction project management; (2) BOOR is an older and substantially
larger firm with a much greater list of completed projects; and (3)
BOOR does have experience in at least two projects similar to the Day
Lodge, while SRG has noae, We, therefore, find that the record reason-
ably supports the conclusion that BOOR's and SRG's rankings were
rationally founded and reflected a valid exercise ¢f discretion ra-
quired by the applicable regulation,

SRG contends that the brief one-page contemporaneous report issued
by the awards board on February &, 1977, to document its reversal of
SRG's and BOOR's rankings is not sufxicicnt to satisfy the requirement
of FPR § 1-4, .004 -4(a) for complete written documentation of the
decision, Ihe awards board later issued a report on March 4, 1977,
detailing ité evaluation process and the basis of its 1eversr1 SRG
objects to the timing of this report, In Tracor Inc., 56 Cnmp. Gen.
€2, 77 and 78 (1976), 76-2 CPD 386,HWE held that the. time of prépara-
tion of the report to juatifx\acceptance of a higher-priced, higher-
scored ofrfer does not affect,-he aubstance of tne justification and
that a documentarion requiremert is procequal in nature and does not
affect the validity of an award if a proper basis for the award existec.
The same principles govern the present situation. We have already
determined that, for purposes of our review, a a proper basis for the
rankings exitted; the timing of the awards board report is therefore
not determinative of the validity of the decision the awards board
reached The requirement for complete written documentation of the
decision is satisfied by the later report of March 4, 1977: In any
event, we note that the March 4 repéort contained essentially an
elaboration of the reasons for the reversal already contained in the
contemporaneous report of February 4. Moreover, we cannot conclude
that the February 4 report was clearly in violation of the regulation.
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SRG objects to the fact that no private pragy tioners were on
the boards, FPR § 1-4,i004-1(a) requires that private practitioners
be appointed to the board only if provided for by agency procedures;
however, neither the Forest Service nor the Department of Agriculture
has issued anjy wvegulation pursuant to FPR § 1-4,1004-1(a) to require

private practitioners on the board.

Of particular significance, we observe that the awards board
recognizes that SRG is considered well qualified to perform the
contract and that, if negotiations with BOOR are unsuccessful, SRG
would be given the opportunity to negotiate for the contract.

SRG's protest is denied.
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The Neowerabla Mark 0. Nacficld
iniced dtates Semats

'Dasr Seaster Hstfiald:

Puxsnant to youwr lettax of Febrwaxy 28, 1977, va sze euslosing
a oopy of our decision of teday, SIC Partaership, FC, B-188444,
vhish imvelved a bid protest im vhish yow were iaterested.
Sineuyely yours,

MILTCN UCZ0UAR

Aot Comptroller General
of the Unitad Stateo




' Michael Cale
Proe.l

COMPTROLLER GENERAL OF THE UNITED STATES
NABHINGTON, D.C. M8
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"he Monorabls Bedb Paclwood
Unicted States Semate

Dear Semator Paghkwood:
Pursuant to your lattexr of May 26, 1977, wu axe emcleciag a
copy of our declsion of today, SRC Partuivship, rC, B-188444,
wvhieb involved a bid protest in which you were imtarested,
Sincere. ’ yours,
RILTC C. 2.7

Agting Comptroller Gemsral
of the United States

Enelosure
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