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Decision re: Seal~-0-Matic Dispenser Corp.; by Robert F. Keller,
Deputy Comptroller General.

Issue Area: Federal Procurement of Gosds and Seivices (1300).

Contact: Office of the General Coansel: Procurement Lavw I,

Budget Function: General Government: Other General Government
{806) .

Organizaticn Concerned: Allway Tools, IYnc.; Pederal Svpply
Service.

Authority: 41 U.S.C. 253(b). B-18444c (1976) . £-762937 (1975).
B-181760 (1974) . B-1B3683 (1975). B-176262 (1972). B-180157
(197“, . F.I'.R. 1‘1.1205‘“ (a.eﬁd\. 95, . F,E.R. 1’1.708"'2(&,
{amend. 71). General Services Procurement Regulation
5A-1,1205-4. General servicues Frocurement Regulation
k=-1.701.

Bidder protested awa—d of reguirements-type: cuntract to
supply knives and blades. The bid was rejected as nonresponsive
wvhere submitted sample deviated fron dimensions required by
specifications, an? where nonconforming sample was -ubmitted for<
bid on different item when both had to conform to same
specification. That identical item was rllegedly supplied on
prior contract did not thereby render it acceptable for instant
solicitation. (Dam)
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DATE: June T, 1977

MATTER OF: Ssal-O-Matic Dispanser Corporation
OIGEBT:
1. Contracting officer properly relied upon bid sample evaluation

3.

in rejecting as nouresponsive protester's bid for item for
vhich sampla was required, where solicitation provided that
failure of sample to conform to preccribed characteristics in
specification would require rejaction of bid and protester's
bid sample deviated from required dimensions of agency's
apecification.

Assertion that protester allegedly supplied identical itemn

on prior contract does not determine acceptability of sampies
submitted in zesponse to instant solicitation, nor does agency
acceptance of nonconforming items on a prior contract bind
agency to ancept nonconforming items under a subsequent con-

tract.

Agency properly rejected protester's bid as nonresponsive on
basis of nonconforming bid gample gubmitted for bid on ancother
item where both items were required to conform t» same solicita-
tion apecification. Bid was, at best, ambigucus as nonconfosm-
ing bid gample indicated protester's exception to specification,

Seal-0-Matic Dispenser Corporation (Real-0-Matic) has protested

the award of several items to Allway Tools, Inc. (Allway), by the
Faderal Supply Sarvice (FSS), Ganeral Services Administration (GSA),
resulting from invitation for Lids (IFB) No. FTAP=A2-60409~A~3-2-76.
The solicitation :ontemplated a requirements-type contract to supply
varioug types of knives, blades and machetea (FSC-5110).
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Item 14 of the IFB, isasued by GSA on January 30, 1576, called for
bladews, Naticaal Stock Number (NSMN) 5110-00-293-2865 to be manufactured
"[1]n accordance with Pederal Specification GGG-F.-494b, dated 4/10/74
and Interim Amendment 1, dated 3/9/74," to be usea in general purpose
shop knives., Item 15 called for ganeral purpos: shop linives, NSN 5110-
00-89.!-5071, to be furnished with five interchaageable blades. The IFB
contained a Bid Sample Requirement Clauge (Article 218), which provided
in pertinent part aa follows:

"(a) Two bid samplus are required for each
of the following items in this Invitation for Rids:
15, 23 and 27

"(b) Two representative samples shall be sub-
mitted for ench of the following items bid upon:

ITEMS ACCEUTABLE REPRESENTATIVE SAMPLES
15
* * * * *

"(c) Samplea will be evaluated to determine compliance
wirth all characteristics listed below:

SUBJECTIVE CHARACTERISTICS CBJECTIVE CHARACTERISTICS
WORKMANSHIP

Para. 3,11 - GGG-15-494b, BLADE DIMENSION (ITEM 15)

Dated 4/10/74 (Item 15) INTERIM AMENDMENT NO. 1

Para. 3.5 GGG-K-484d, dated

9/14/66 (Item 23 and 27) OF GGG-K-494a "

GSA notes that naragraph (c), above, containg a typographical error;
the specification numter listed under Objective Characteristics
should have read GGG-K-494b. There is, in fact, no Amendment No. 1
to the apecificatfon listed in error, Article 215, paragraph b of
the 1FB provides that uvpon evaluation, "[flailure of samples to con-
form to all such characteristics will require rejection of the bid."
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Bid opening, origirally scheduled for March 2, 1976, was extended
by amendment to March 26, 1976. GSA recaived {he following unit-pricas
bids for items 14 and 15:

didder Item 14 Item 15
Garvey Labelmatic (Carvey) 0.165 465
Seal-0-Matic - 0.188 0.789
Evaas Rule Co. (Evans) 0.19 0.79
- Allvay ) 0.19 0.30
Wein Hardware Co. 0.48 1,34

An FSS Quality Control Divirion inspector evaluated the bidders'
sazples for item 15; he noted in iris avaluation report, dared April 13,
1976, thut the blades submitted by Ourvey, Seal-O-Matic, aud Evans did
not conform tc the specified dimensions. GSA's contracting officer
therefore vajacted as nonresponsive the three lowest bidg for item 15.
Because the specifications for hlades for items 14 and 15 were
identical, thz contracting ofriceT also rejected as nonresponsive the
bids of Garvﬂy, Seal-O-Matic, and Cvans for item 14 on the basis of
their bid samples for {tem 1l5. Award of items 14 and 15 was made to
Allway, and Seal)-0-Mctic wag notified by lettar of July 19, 1976, that
ita bid o1 both items Lad been rejected for failure to comply with
applicable specifications.

Seal-0-Matic proteatad the reje~tion of its bid to GSA by letters
of July 22, 1976 and August 5, 1976, to which the agency responded by
letters of August 4 and August 19, 1976, reiterating the reasons for
which the bid was rejected. Seal-O-Matic filed its protest with our
Office on August 11, 1976. In easence, the protester contends that
its blade and bid sample not only meet, but also exceed, the specifica-
tion requireménts. In support of this contention, Seal-0-Matic asserts
that its bid was improperly rejected because its blade "will fit any
knife on the market in the sswe category #* * *,' that it has bean
supplying the same blade to the Government for over 1 year under a
previocus contract, and that the Govarnment will not be placed at a
disadvantage by accepting its blade snd knife meraly because the blade
dimensions differ from those required by the specification.

Q
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The instant specificution, GGG-K-494Dd, as amended, was
developed in 1974 as the result of an ¥58 standardization process
undertaken {n order to facilitate procurement of knives and blades
which woild be interchangeable with the supplies alreads in use in
the Federal Suppiy System. PFSS, therefore, developed a standard
blade, the dimensions of which are set forth in Interim Amandment
No. 1. We have consistently taken the poaition that the prepara-
tion and eatabiishment of specifications tun reflect the Government's
needs are matters primarily within the jurisdiction of the procur:
ing sctivity, which will not be disturbed by our Office unless
clearly shown to be without a reasonable basis. See, e.g., Bayshore
Systems Corpuration, B-184446, March 2, 1976, 76-1 CPD 146 and cases
citad.

The administrative report shows that Seal-0-Matic's bid sample
for item 15 was rejacted because it "fail[ed] blade dimensiona in
the vicinity of center hold due to metal being removed in excess of
specified dimensions for hold .length and width.” Seal-O-Matic's
blade-hole width nearest the gide opposite the cutting edge of the
blade was 0.265 inch, rather ‘than the 0.192 inch required by the
specification. Allowing for the permissible tolerance of one
one~thousandths inch, the sample still exceedad the specification
by 0.072 inch. The record, however. is ailent concerning any devia-
tions from the prescribed hole length. We feel that procurement
officials are better qualified than our Office tu review and evaluate
the sufficiency cf bid samples to determine whether they comply with
solicitation criteria. Our Office will, therefare, refraic from
taking exception to such determinations unless the vecord establishaes
that such judgments were without adequate basis. .ee, e.g., Lasko
Metal Products, Inc., B~182931, August 6, 1925, 75-2 CPD 86; Boston
Pneumatics, -Inc., B-181760, November 15, '1974, 74-2 CPD 265. We are
unable to conclude on the basis of the racord that the determination
that Seal-0-Matic's bid pample failed to conform to the dimenaions
of the applicable specification was without an adequate basis.
Because the IFB specifically provided that failure of the samples
to conformm to the prescribed characteristics would require rejection
of the bid, the contracting officer properly reélied upon the reported
evaluation results in rejecting Seal-0-Matic's bid for item 15 as
roaresponsive, R & O Industries, Inc., B-183688, December 9, 1975,

75-2 CPD 377.
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Seal~O-Hatic additionally asserts that it has previously
furnighed the identical blada on a prisr contract. GSA, however,
states that "# # # there is no record that the blade in quesiion was
ever supplied to this agency undar Interim Amendment 1." Althougl
the racord is unclear with regard to this conteantion, it is our
position that the fact that Seal-0-=Matic has previously furnished
an acceptable item under an earliasr procurement is not deteruinutiv
of the acceptability of samples submitted in response to the instant
solicitation, B-176262, December 4, 1972; R & 0 Industries, Inc.,
B-180157, April 30, 1974, 74-1 CPD 221. Sinilarly, acceptance of
nonconforming iteme on a prior contract does not bind the procuring
activity to accept nonconforming iteas under a subaequent contract,

Laskn Metal Products, Inc., supra.

‘Seal-0-Matic's bid on item 14 was rejected as nonrespousive on
the basis of the sample submitted for item 15, notwithstanding the
fact that the IFB did not require that samplas be submitted for item
14. Bécause both items 14 and 15 were required to conform to the
aforementinned specification, the contracting officer reasoned that
the protester would furnish blades for item 14 identical to the non-
conforming bid prample for item 15. In retrospact, GSA states, that
the contracting officer improperly rejectad Seal-0-Matic's bid for
item 14. We cannot agree with GSA.

In a procurement by formal advertising, award must be made to
the responsible bidder whose bid, conforming to the IFB, will be most
advantageous to thke Government. 41 U.S.C. § 253(bh) (1970) As men-
tioned above, the blades included in the protester's bid sample for item
15 did not conform to the dimensions of the amended specification.
The npecification was an essential rnquiremsnt of the IFB, and blades
to be furnished for item 14 were also réquired to conform to that
same specification. Although no specific exception was taken to
the prescribed blade dimenasions, it is our opinion that, at bast,
Seal-O-Natic 8 bid for item 14 was ambiguous. It was not clear
whether the bid constituted an unqualified offer to comply with the
applicable specification. The specification set forth the minimum
acceptable blade dimensions; the bid sample, therefore, indicated
an exception to the specification., For the foregoing reasons, we
are unable to conclude that GSA acted without a reasonable basis in
rejecting Seal-0O-Matic's bid on item 14 as nonresponsive.
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Accordingly, and in view of all of thc above, the protest ias
denied.

We note that GS/ requested a preaward survey of the protaster's
facilities, pursuant to Federal Procurement Regilations (FPR) §
1-1,1205~4 (1964 ed. amend. 95); General Services Frocurement
Regulation (GSPR) § 5A-1.1205-4 (1975 ed.), on April 16, 1976. The
survey report concluded that Seal-O-Matic wag not capahle at that
timc of producing blades in conformance with the pertinent specifica-

tion, although we note that this conclusion appears to be iaconsistont

with other findings included in the report. Because we have found
that Seal-0-Matic's bid for items 14 and 15 was properly rejected

as nonresponsive, rneither a determination as to the protester's
responaibility nor a preaward survey preparatory to sguch & determina-
tion \vas necessary. However, once GSA nndertook to have the survey
conducted and found the proteater nonrespcensible as to capacity, the
agency was required t> notify the Small Business Administration (SBA)
of that finding in order to provide SBA an opportunity to issue a
certificate of cowpetency. FPR § 1-1.708-2{a) (1964 ed. amend. 71);
GSPR § 5A-1.701 (1975 ed.). GSA, huwever, failed to proviae the
tequieite not ice. In view of the faet that GSA properly rejected
the protester's bid as nonresponsivae, we do not fael it appropriate
or nerassary to recommend corrective action in this regard. However,

we are caliing this deficiency to the attention of the GSA Adminis‘rator

Deputy Comp Kler $enera

of the United States
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The lHeaorabls Joel W, Solowen
Administrator, Caneral Services
Adninfetration

Desr Mr. 3olomon:

Enclesed is a sopy of our decision of teday denying tha pretest
of 3eal-O-Matic Dispemser Corporation againat the sward of a comtxzet
by tha Vedersl Swupply Serviea, Gemarsl Services Adwinistration, ur.der
{uvication for bids No, FYAP~-A2-60409-A-3-2-76, to Aliway Tools, Ti:.

Az Irdicsted 1n the decision, the prutuster's bid for the iteas
ia questiom woe preperly rejected as nonresponsive: a preavard survey
end detearwfnation as to the proteater's responsibility wars, thsreforve,
wmacsssary. However, vhers sueh a survey has been properly comducted
snd the bidder has basn foumd nonraspousible as te capacity, it s
inevmbant upon the procuring activity tc notify the Ssall Busineas
AMdunintistraicion of that findins 13 order to provide an opportunity for
the fssuance of a certificate of compatency. The Caneral Services
Administration failed o furmish the requisite notice 1ia the instant
procuremnt. We bying this matter to yeur atteation, motwithetanding
the sxtenuatiag fasts ¢f the proteat, in order to preveat recurrence
of this deficiency whare the procedure is applicable. We tharsfore
siptest that a procedure empuring notification of the Suall Pusiness
Aaninistration ba imstituted for use in future procurements.

Sincarely yours,

"RoP. Tole- R

Dastg Compirollar Cenersl
of the United Stntes

Racloaure
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