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The Navy's technical detersinution in a centract award
waz questioned. The award to a competitor, who offered an “or
equal" product under the brand name or equal claure, was proper
bacause the product met invitation for bids' salient
characteristics, despite protestert's contention tha* the
competitor did not establish technical equality of its model
with ths brand name model. (QN)
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FILE: B-187588 DATE: June 6, 1977

MATTER OF: John Tluke Manufacturing Co., Inc.
DIGEST:

Awvard to bidder offering “or gqual‘product under
brand name or equal clause is proper where pro-
duct met IFB sslient characteristics, notwith-
standing protester's contention that bidder did
noc establish technical equality because its pro-
duct exists only in con.eptual stage.

John Fluke Manufacturing Co., Inc. protests the

avard made to Aul Industries, Inc., the only other bidder™

under Department of the Navy Invitation for Bids (IFB)
N00104-76-B-0839, issucd by the Navy Ships Parts Control
Center (NSPCC), Machkanicsburg, Pennsylvania for solid
state AC/DC differential voltmeters, Fluke molels B893A,
893A-01 or equal. The brand name or equal clause (ASPR
7-2003.19) was incorporated by reference into the IFB.
Aul, tie low biddex, submitted its model 1412 voltmeter
in two alternate physical configurations ae an "equal"”
product (models 1412A and 1412B). The Navy maage award
o Aul ou September 24, 1976. .

Fluke questions the Navy's technical determination
that Aul's model 14!2 was equal to the brand name and
technicallyresponsive to the IFB, 1In part, this argument
stems from an advisory message dated September 9, 1976
from the Naval Electronics Systems Command (NAVELEX) to
NSPCC, entitled "Review of Aul Instruments Model 1412 as
‘'or equal' to Fluke 393A." The message suvised that the
instrument described as the Aul model 1412 met the salient
technical characteristics required by :he solicitation.
However, NAVELEX added that the Aul bid set suggested that
the model 1412 eristed only in the design phase and would

bDe a modified version of model ME~-202/U, which Aul was
.
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smanufacturing at the time under contract fur the Department
of the Army. NAVELEX ccncladed that since no wodifications
were described in Aul's offer and since there was no bid
sanple, the equality of Aul model 1412 to the brand name
could not be estabiished. NAVELEX's conclusion notwith-
standing, NSPCC determined that Aul's bid wvas responsive

to the IFB. and Aul veceived the award.

While Fluke states that it disagrees with Navy "about
Aul'e bid being zesponsive,” it does not allege that Aul's
model 1412A, the model which Aul is required to furnish
under its contract, caviates from sny of the salient char-
acteristics of the IF8. (Fluke did point oui that Auvl model
1412B does not weet certain salient characteristics; how-
ever, it dropped this aspect of the protest when it was
informed by Navy that A, l's contract had been "clarified”
by smendment to require delivery of the 1412A model.)

Instead, Fluke argues that the Aul modal is "still in
the conceptual stage" and that the bidder "did not provide
complete technical suppoertive information"” to substantiaste
compliance with the salient characteristics. It therefore
contends that the data provided with the Aul bid package
does not demonstrate technical equality of its wmodel with
the brand name model as required by the brand name or equal
clause. Fluke questions, for example "how could Aul or
NAVELEX substantiate a parcicular or any salient characteris-
tic such as a MTFB of 10,000 hours if the data presented
showed the Aul offered model 1412 was atill in the ~onceptual
stage?"

Fluke, however, misconstrues the purpose of the brand
name or equal clause. Under that clause bidders offering
equal products are required to furnish sufficient inform:e-
tion with the bid so that the cgency can deternine whether
the item offered meets the salicenc characteristics and to
establish exactly what the bidder proposes to furnish and
what the Covernment would be binding itself to purchase
by making an award. The clause further states that the
information furnished may include references to information
previously furnished or to information otherwise available
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to the agency. The 1FPB, however, &s the protester
recoinizes, did not require that only proven or com-
mercially aveilable “or equal" models may be offered

or that samples must be furnished by-bidders offering
equal products. See, in this regard, ASPn 1-1206.3(4d)
(1976 ed.). There is no question but tihat the Aul wodel
1412\ descrited in the literature accompanying the Avl
bid Joes contain sll the salient characteristics listed
in the IFB specifications. As we noted in SEG Electronics
Corporation, B-179767, May 16, 1974, 74-1 CPD 258, con-
fc.mity with an IFB's salient characteristics ordiiarily
‘suffices to oupport selection of an "or equal” item.

It is clear, therefore, that Aul did comply wich the

data requirementsz of the brand name cor equasl clause.
Accordingly, tha protest is denied.

Deputy Gom¢ trol &r{%‘?ﬁe ral

of the Upnited States






