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Decision re; Earl G. Smith; by Robert P, Keller, Deputy
Convptroller General,

Issue Area: Personnel Management and Compensation: Compensation
{305).

Contact:; Office of the General Counsel: Civilian Personnel.

Budget Punction: General Goveinment: Central Personnel
Management (B805).

Organization Concerned; Department of the Navy,

Authority: (P.L. 90-616, as amended; 5 U.S.C. 5584 (Supp. IV)):
4 C.F.R. 91-93, B-183113 (1975). B-183249 (1975).

A Federal employee appealed a decisior denyiny his
reguest for waiver of the Government's claiam against him for
overpayments of pay. The overpayments uvere caused when
deductions of premium paymentc for optional insurance vere nat
taken from his pay due to the Government's admainistrative error.
The eaployee's request for waiver was denied since he had
constructive krnovledge of the overpayments. It would not b~
ineauitabla to require payment because the eaployee was covered
by the insurance even though the premiums were not deductel from
his pay. (Author/scC)
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THE COMPTROLLEN GENERAL

DECISION OF THE UN!TED BTATES
WABHINGTON, D.C. 208348
FILE: 2-188948 DATE: Juse 15, 1977

MATTEFR OF: Earl G, Saith - Request for wli.ver

CIGESBT: Federal employee elected. optlonul life
insurance roverage unde. Federal Employees
Group Life Insurarce Program. Due to
Government's administrative error, ap-
propriate deductions from his pay weare not
made. Employee's request for waiver 1s
deniad since he had counstructive, if not
Zctual, knowledge of the overpayments.
Also, it would not be tuequitnble to
Tequire payment because emplojyse was
coverad by optional life insurance even
though premiums wers nct d.ductcd from
his pay. L.

By Jetter of April 12, 1977, Mr, Earl G. Smith, a civilian
employee of the Departuent of the zvy, has nppenled our Claims
Division's March 11,1977, denial c¢i his request for waiver of
the Government's claim agajust him in the amdint of $523,10. The
claim agaiast Mr, Smith arises out ‘of arroneous overpayments of
pay caused when deductions of premium payments for optional Federal
Employeea iroup Life Insurance (FEGLI) which he had elected ware
not taken from his pay.

The:record showa that Mr. Smith executed a Siﬁndafd Porm

‘176 electing both optional and regular FEGLI coverage upon his

entry on duty as an eiployee of the Department of the Navy. Due
to an administrs“ive error, deductions for Mr, Smith's opticnal
life insurance ware not taken from his pay beginning with the pay
period ending October 3, 1970, and ending with the pay perioed
ecding Saeptember 11, 1976, Th!-~ caused overpayments to be made
to Mr, Smith in the total amount of $523,10,

Mr. Smith applied to the Department of the Navy for a waiver
of his indebtedness, and, under the provisions of 5 U,5,C. ¥ 5504,
the requeat was forwarded to our Office with the recommendation
that the raquest for waiver be denied, Claims Pivision denied
waiver of the erroncous overpayment on March 11, 1977. Mr,. Smith
is appealing that denial,
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Claims Division's deuial of waiver was based upon the fact
that, since Mr, Smith had been recaiving "Statements of Baruings,
Deductiuns, and Leave' during the period in which the erroneous
underdeductions were made, he cou'd have uncovered the errors
by exauining his earnings statements., Therefore, Mr, Smith was
held to be at leazt psrtially at fault for the undetected erronr,

Mr. Smith contends that since the-earnings statements did
not separate the deductions being taken for the optional and the
regula: 'FEGLI coverage, there was no indication on the face of
the earnings atatements that only the premiuma for the regular
insurance coverage were being deducted. -In other words, he argues
that there was nn way to tell by examining the emrniings ataizments
that the premiums for the optionel cov.rlgn were not being de-
ducted, .

The standards for waiver of cleims-eriaing out’ of an erroneous
payment of pey ara found in parts 91-93, title 4, Code of Paderal
Regulations (1976), which implement Public Law 90-€15, aa amended,
5 U,S.C. 8 5584 (Supp. IV, 1974), Section 91.5(c) provides for
waiver where:

"(c) Collection action under the claim would
be ngninat equity and good conscience and novt in
the best interests of the United States. Generally
thesa criteria will be mat by s finding that the
erroneous paymunt of pay or allowances occurred
through administrative error and that there is no
indication of fraud, misrepresantation, fault or
lack of good faith on the part of the empluyee or
member or any other person having an interest in
obtaining a waiver ol the claim. * * + Waiver of
overpayments of pay and allowances under this
standard necessarily must depend upon thea facts
existing in the particular case, * * »"

We have consistently held that where an employee knows that
he ‘43 being overpaid, he is precluded from waiver under these
stnrdnrds bzcause it cannot be said that the employee is without
fauit in continuing to accept the errcneous paymeuts, The same
conclusion is rcquired when an enployee is found to have con-
structive knowledge of an overpayment. See Matcer of Marvin G,
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Adems, B-183113, March 31, 1973, and cases cited therein, deniel
aultnined on rcconalderation July 21, 1975.

Ia Matter of Owen M, Cormell, Jr,, 3-183249. June 23, 1975,
we denied waiver im circumatances. similar to che present case,
stating? .

"We believe that where, «s hqrc, an cmplpyeo

(1) elected aun employee benefit that was fumded out
of pay deductions, (2) such employee intended to and,
by law, did receive the DLenefits of his election, (3)
the cost of such payment was readily ascertainable
vhen the election was made, and (4) the employee wus
fully apprised by his earnings etatements of the actual

" amount deducted for payments for tha slected banefit
within a relativély short pexiuod 5f electing such benefit,
then such exployee had a duiy to flnd out whether such
dedustions were properly mude and report any discrepancies
to the proper authority for rectification.”

The costs of regular and ontional insurance covevage were
probably quoted to Mr. Smith at the time he msde his election, If
not, they wers, at least, readily ascertainable, and the reason-
¢dle man would surely have inquired about the preniurs before making
auch an election. Mr, Smith's enrningn l:atemant: ciearly indicated
the amount which was being deducted per pcv period. . If he héd
examined the earnings statements and compéred the amount dedvicted
with the actual cost of the optZomal insurance covarage, he woula
have discovered the error, Earnings statements ure distributed
to Government employses preciiely so that they may <heck for this
typa of administrative error on the part of the Government. Adams.
Therefore, Mr, Smith was at least partly at fault in failing to
fnotice the error, and waiver 1is precluded by law,

It should also be noted that the standaras for waiver of
overpaynments, in lddition to indicating that waiver should be
denied under circumstar- " 2s which reveal some fault by the in~
dividual requesting walver, also {ndicate that waiver may ouly
be granted when, "Collection action under the claiir would be
sgainst equity and good conscience and not ‘in the best intereats
of the United States,” In this case the benaficiary of Mr. Smith
would have recovered his optional insurance had ha died durinag
the period after he hand elected that insurance although no premium
payments were deducted due to the administrative error by the Goverm-
went, For that reason we do not belleve it 19 unfair to require
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Mr. Smith to pay for the insurance protection providad., See
Adama,

Accordingly, we affirm the denial of the'ra&'{l*od-waivar.

-' (Mt
Dagauty Comptroller General
. of tha United States
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