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Yathan Lesowitz - Reconai: .ration of Settlement
isallowing Retroactive Pro~ “~tion and Backpay
for Extended Detay! _
Employee appealed settlement that disallowed
hig claim for increased compensation resulting
from extended detail to higher gradg position,
based on holding of 52 Comp. Gen. 920
(1973), that detajls are not compenaable
Subsequently, c.. December 5, 1075, we
issued our, Turner-Caldwell decision,
55 Comp, Gen. 539, holding that employee
detailed to higher grade position for ‘extended
period is entitled to retroactive temporary
promotion and backpay frora 131st day of
detail until termination. Our Marie Grant
decision, 5% Comp..Gen. 786 TI976),
applied Turner-Caldwell retroactively.
Thus this cliim must be reccnsidered on
baris of thee’e new decisions.

Clal. mant submitted evidence in the form of
correspondence addressed to him establishing
his detail effective November 4;11968, (o
higher grade position and stated detail ‘ter-
minated in lat? 1971 or carly 1972 when he
was reassigned io another position. However,
ageficy administrative report indicated per-
sonnel records; did not reflect detail or
reucigmnert._ Also claimant received
special achi"qement award and classifi-
cation desk audit during the period and ar
mention was made of higher grade duties.

The burden o! proof is on claimant to pro-
vide adequate evidence to support his claim
wh!ch he has failed to do and thus claim is
disullowed.

Claimants' cluim for backpay incident to an
excaasive detail, which began on November 4,
1968, wag received in GAO on October'9,

1975. Under our 6-year statute of limn‘ations,
31 U.S.C. § 71a, any portion of a claim not
within 8 years preceding the date of claim
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receipt is forever barred. Henas portion
of the claim that accrued prior to October 9,
1969, ina{r not be cons{dered by this Office.

This action concerns a review and reconsideration of a sezttlement
isgued by our Claims Division on November 28, 1875, that disallowed
the c.»'m of Mr, Nathan l.esowitz, a retired anauiiant, for additional
compensation alleged to be due ag a result of an exfended detail to a
higher grade position while he was an empioyee of ‘the Rehabilitation
Services Administration, Social and Rehabilitation Seryice, Depart-
ment of Health, Education and Welfare (HEW). The claim was dis-
allowed on the basgis of the lega) rationaie set fortk in our decision
52 Comp. Gen. 920 (1973), to the effect that a detail to a higher
grade pooiiion would not entitle an employee to.increased compen-
sation. Subsequent to the iaguance of. this claim seitlement. we
overruled 52 Comp. Gen. 520, supra, in our Turner~Caldwell
decision, 55 Comp. Gen. 3539 (1'9'7%_ which held that an employee
on detail to a higher grade position becomes entitled to a temporary
promotjon, if vtherwise qualified, on the 1215t day of the detail,
where his agency fails to cbtain an extension of the detail from the
Civil Service Commission. In view of this change, we must now
redetermine whether the claim of Mr. Lesowitz may now be allowed.

Mr. Lesow tz has pregented evidence in the form of an nffice
—.emorandum {rom Joseph Hunt, Commissioner, Rehabiliitation
Secvices Administration, dated October 186, 1968 directing
Mr. Lesowitz, then a grade GS-14 employee, to assume the position
of' Acting Chief, Division of Statistics and Studies, 1 grade GS-15
position, effective November 4, 1868. Mr. Leagoviz states, that this
detnil was necessitated by the departure of the mcumbent of the higher
grade position, Mr. Sigmund Schor, a gracle GS-15, on a detail to
the United Nations in Paris, France. The claimant asserts that he
served on the detail until some time in latf' 19871 or early 1972 when
as a result of reorganization, he was . ﬂassigned to another position
us Chief, Statistical Analysis and Systems Branch, Division of
Monitoring and Program Analysis, Rehabil:tation Services Admin-
istration., To support his claim of a continuing detail, Mr. Lesowitz
has submitted additional evidence 'in the form of a June 17, 1969
ietter from Robert H. Finch, Secretary, HEW, and a November 5,
1968 letter from Summer G, Whittler, Executive Director, National
Easgter Seal Society for Crippled Children and Adults, both of whith

were addressed to hi'n in his detailed capacity as acting division chief,
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It should be noted that Mr. Lesowitz' claira was first received -1
this Office on 0ctober‘9 1975, In this connection, 11 U.S.C. § Tla
(Supp. V, 1Q75) provideﬁ that claims against the United States
cognizable by this Office shall be forever barred unless such c¢laim
ahall be recceived in this Office within 6 years after the date such ¢° im
first acerued, Consequently the portion of Mr. Lesowitz! claim th..t
accrued pricr to October 8, 1969, may not be considered by this
Office and payment {iereon is forever barred, 32 Cemi). Gen, 267
(1952) and 45 Comp. Gen. 172 (1985). )

Pursuant to nur request, [TEW has provided our. Oftice with an
aaministrative report concerning this claun which reads in
pertinent part as follows:

"Mr. Lesowitz' Official Personnel Folder has been-.
secured from the Federzl Records Center and the
following represents a summary of his career.

with NDHEW as x-eflectec’i in the Official recordp

", Jui v 38, 1968 hp t.ranaferred from the Burem
of the Census "o the Vocational Rehabilitatiorn
Administration as a Statistician GS$-1530-14/4,
$16,204 p.a

2. June 4, 1987 he rereived a within grade
increase to GS-14/5, $17,198 p. a.

"3, February 11, 1968 he was mass changed along
with three othier employees to the Social and
Rehabilitation Service, Rehabilitation Services
Administration, Divierion of Statistics and
Studiea. Data Center.

"4, June 1, 1968 he received a within grade
increase to GS-14/6, $19,771 p.a.

"s, April 18, 1971ihe received a cash award of
$£500. 00 for special achievement during the
period 4/15/70 to 4/15/71. The award was
'for performance exceeding job requxrements
in compiling and previding statistics in
meaningful terms which can be used i.: the
development of programs both centrally and
in the States.'
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8. May 30, 1971 he received a within grade increase
to GS- 14/7 “24, 970 p.a.

"7. June 29, 1973 he retired voluntarily from the position
of Statistician (Generai) GS-1530-24/7, $27,708 p. a.,
Rehabilitation Services Administration, Diviriun of
Statistics and Special Studies. R

"There are no documents in hjs Official Persorinel Filder
which confirm or refute Mr. Lesdowitz' allegations of an
illegal detail to a higher graded position. -

"The following facts should be noted:

"{. Mr, Lesowitz had been assigned to an ofﬁcial
position description properly classified at-the
GS-~14 level. His cash award covering the perfod
4/15/70 to 4/15/71 relates to his position-of.
record and 10 mention is made of any duties he
hnd assurm.- 1 in an acting capacity.

"2, Hm position of record was audited in June 1x49
and, to our knowledge, no mention was made of
his performing duties other than those to wiich
he was officially assigned.

"3. While Mr. Lesowitz has provided coptes of an
unsigned memorandum aathorizing him to
assume the position of Acting Chief, Division
of Statistics and Studies, there is no indication
in the official record of the duration of this
assigmment, nor is there anything 'official’
terminating thc assignment.

"4, The position of Chief, Division of Statistics
and Studies was propelly classified as a
Statistician (General) GS-1530-150on 6/21/82.
That position is currently inactive. There are
no official records existent which substantiate
whether the position was officially constituted
as a GS-15 during the period when Mr. Lesowitz
alleges he was assigned to it.
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'S,  There are no records of an official detail nor
are thcre any'records of an extension requesied
from the Civit Se\rvice Commigsion.

* % % * *
"Based on the evidence presented thus far, it is .
difficult to make u r:commendat!oa other than to ’

. denyhis claim " .

A rev!.ew of the evidence in this case indicates that the claimant
was apparently detailed to°perform the duties of a highezngrzl e posltion
effective November 4, 1969, On the other-‘hand, the. ev1de'ice is in-
sufficient to prove that clmmant did in'fact perform the’ diitiew‘of the
higher grade position in view of th: nformation contained’ ‘in the admin-
istrative report. A special achievement award for the period April 15,
1970, to April 15, 1971, apparently was based on claimant's perform-
ance of his permanent grade GS-14 position and made no mention of any
duties he had assumed in an acting.capacity. In.addition Mr. Lesowitz
hag not furnished adequate evidence to establish the date on which his
detail terminated. He asaerts his'd "'2il ended sometime in late; 1871
or early 1972, when he was appoint.:d Chief of the Statistizal Aralysis
and Syatems Branch. Division of Monitoring and Program Analysis,
Rehabililtation Scirices Administration. Yet the acaministrative report
iags2:: not reflect that he wae aver assigned to such position,

The regulations of this Office governing claiim gettlements require
& claimayt to support his claim by furnishing acceptable evidence. In
this connection 4 C.F. R, § 31. 7 provides as follows:

"581.. 7 Basis of claim settlements,

!'Clajins'are settled an“‘;e basis of the facts
as established by the Government agency concerned
anc iy evidence submitted by the claimant. Settle-
mentg are fourided on a determination of the legal
lialSllity of the Tnited States under the factual
Bituatlon involved as established by the written
record. ; The burden is on claimants to establich
the 1{1bility of the United States, and the claimants'
rignt to payment. The settlement of claims 18

ased upon the written record only." (Emphasis
supplied.)
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It is a general rule of law that thc one raising the plea of
compensation is faced-with the burden of proving the claim upon
which his plea'is based, and that burden carries with it the risk
of nonpersuasiorn. Daz v. Niebur, 534 S, W. 2d 843 (1978);
Fontenot!s Rice Drier, Inc, v. Farmers Rice Milling Co., Inc.,
320 So. Ad 14 IIQ'?B) and Marcum v. United Sta es, 8
(1871), - Consequently we must conclude that the present evidence
ir the r'ecord before ua.is insufficiént to establish that ¢lal..ant
in fact performed 'the dities of the highes gride position or to
establigh thé date the detail terminated. T jus we must digallow
Mr. Lesowitz claim. However, we will reconsider our deter-
minatior. should claimant submit additional evidence concerning
the aforementioned deficiencies. Such evidence may be in the
form of official records or written statements from claimant's
supervisors or other management officials familiar with his work.
These ofticials should certify that to their peraonal knowledge the
¢laimant performed the duties of the higher grade. poamon untii
a apecific date, .

-
-

&4 41a, -
Acting Comptrolle® General
of the United States
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UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE

Memorandum

TO : Director Claims Division SR K ¢ TE%s
1cﬁﬁ 1-..:1‘
FrROM :  Comptroller General K3LLER

SUBJECT:  Nathan Lesowitz - Reconsideration of Settlement Disallowing
Retroactive Promotion and Baciipay for Exionded Deta:i -
B-185766-0. ),

Claim Z,-2609977 is returred herewith along with denision B-185766. of

today, subject as above, that sustains your disallowance of the claim.

Attachments





