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Decision re: Charles M. Kindick; by Robert P. Keller, Deputy
Comptroller General.

Issue Area: Personnel Management and Compensation: Compensation
(305)

Contact: office of the General Counsel: civilian Personnel.
Budget Function: General Government: Central Personnel

Management (805).
Org&t izaticn Concqrned: Department of the Army; Civil Service

Commission.
Authority: Back Pay Act (5 U.S.C. 5590}; 5 C.P.t. 550.803(o). 10

U.S.C. 3911. 52 Corr. Gen. 429. '! Coup. con. 202. B-167782
(1970). P.P.5. supolJement 9X0-2, 0Gok 550, subct. S.

The claimant requested reconsideration of a settlement
which disallowed his claim for backpay. voluntary retirement of
a civilian employee, subsequently restored because he refused to
waive retired military pay to qualify for an annuity, is not an
unjustified or unwarranted personnel action entitling his to
backpay. Contrary to claimant's contention, the personnel office
states that he was informed of the waiver requirement prior to
separation. Disputes as to facts must be resolved in favor of
the administrative office in the absence of sufficient evidence
to the contrary. (Author/SC)
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MATTER OF: Charles H. Kindick - Backpay, Ineligible for
Annuity Because of Refusal to Waive Retifted
Military pay

DIGEST:
Voluntary retireaent of civilian employee, sub-
sequently restored because he refused to waive
retired military pay to qualify for annuity, is
not an unjustsfied or unwarranted personnel

j. action entitliag him to backpay where, contrary
to his contention, personnel office states he
was informed of waiver requirement prior to
separation and where he should have 'mown there
was a question about the matter, since disputes
as to facts must be resolved in favor of the
administrative office in absence of sufficient
evidence tc the contrary.

this action is in response to a request from Kr. Charles M.
Iindick for reconsideration of our Claims Division settlement
dated October 12, 1976, which disallowed his claim for backpay,
Mr. Kind5ck's claim is based on his assertion that ha applied
for optional retirement because he was mialed into believing
that he could use ls military oervice to establish eligibility
for civil service retirement without waiving his retired military
pay. Therefora, he contends, his separation for retirement was
an unwarranted or unjustified personnel action.

The record shows that on April 30, 1973, Mr. Kindick, a
civilian employee of the Department of the Atuty receiving retired
military pay based on 20 years or m. :c of miLitary service (10 U.S.C.
3 3911), wrote to the U.S. Civil Service _ommission concerning his
retirement from the fae.eral service in his civiliar capacity. His
letter in pertinent part wus *a follows:

"I understand that I can waiver my retired military
pay and use the military service to determine my eligibility
for. retirement and for computation of my civil annuity. * * *

"Is i: possible to use the military service to establish
only my etigib'ility for civil service retirement without waiving
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w military retired p&y ad compute uy civil service
annuity only on the number of years I worked as a
Civil service euployne?

** * * *

"Will you In addition to providing answers to
my questions please cite the pertinest regulations
applicable in this instance."

Unexplainably, the Civil Service Commission did not answer
Mr. Kindick's question concerning establishing eligtbility for an
annuity and did not cite any regulations in its reply, dated
June 13, 1973. Instead the Comnmission's letter provided infor-
nation concerning the computation of annuities. In pertinent
part it read as follows:

"If your military retired pay is awarded under any
provision of Title 10 other than Chapter 67, it would be
necessary that you waive your retired military pay if you
wish to receive credit for active military service in
computing your civil service annuity. ***

* St * V. *

"However, if you harve 5 or more years of civilian
service you may elect to have your annuity based en only
your civilian service. This vould not bar your receiving
the annuity concurrently with yotr military retired pay
and Social Security benefits. * * *"

More than a year and a half later, on February 14, 1975, his
59th birthday, Hr. Kindick applied for voluntary retirement, to
be effective February 28, 1975, at which time he would have 20
years, 1 month, and 18 days of military service, plus 1t years
and 1 day of civilian service, for a total of 31 years, 1 month
and 19 days. The personnel office .ith which Mr. Kindick filed
his application states that he was counseled concerning the
requirements for volunury retirement, that he was informed that
he would have to waive his retired military pay to qualify, and
that it was only upon his assurance that he intcnded to make such
a waiver that his application was accepted and processed. The
personnel office further states that Mr. Ktndick did not inform it
of his prior correspondence with the Civil Service Cam1ission.
Mir. Kindick dec3es that he was counseled at all conctening his
retirement.
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Is ay event, Mr. Vindick separated on I'ebruary 28, 1975,
and by letter dated Hay 8, 1973, the Conission informed him that
bis retirement application could not be crted upon until he fur-
flshed iutoruation concerning his military service. He returned
thi letter with the fodowing notartion:

"It is not my intention to combine my military and
civil service. The way I compute it is profitable to keep
them separated. My military retired pay is currently
$773.92. Please advise which way Is better for me cc'ibined
or separated service."

Shortly there after, by letter dated June 18, 1975, the
Comtission informed Mr. Kindick that he must wvive his retired
military pay if he wished to receive as. ismeditte annuity and that
if be did not his annuity would be deferred until he became 62
yeari of age. Hr. Kindicli states that he did not receive this
letter until July 23, 1975, the date he replied, in pertinent
part, as follows:

"My decision to retire was based on a letter
from your office dated 13 June 1973. In that
letter (a copy is attached) it was stated that
I would have to waiver my military retired pay
If I wanted to receive credit for the active
service in crmputinu my civil service annuity.
Paragraph 2 of the same letter stated that I
could have my civil service annuity based only
on my civilian service tn which case I would
draw OrNp separate checks each based on their
own service. No mention was made of a deferred
annuity.

* * * * *

"Based on the information available to me I decided
to retire and believe that I should begin drawing
my civil service annuity based on my civil service
only, immediately. If in fact I cannot use the
service in this was I would not have been eligible
to retire and my retirement application would have
been erroneously approved and I should be returned
to the rolls until I have the requisite time to make
-s eligible to retire.
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"In case I choose to waiver my military retired pay
to teceive the stated annuity can I withdraw the
waiver when I am 62 year old and revert to drawint
my military pay plus the 'deferred annuity."'

Subsequently, by letter dated August 5, 1975, the Commission
informed Mr. Kindick that his application for retirement has
been disallowed, and, in answer to his question, advised him that
a waiver of retired military pay necessary to establish eligibility
for a civil service annuity could not subsequently be revoked,
citing 52 Camp. Cen. 429 (1973). By another letter of the same
date the Commission informed Mr. Kindick's personnel office of
the disallowance of his application for retirement and stated,
im pertinent part, as follows:

'This action is necessary because Mr. Kindick did
not meet the condition for voluntary retirement on
the date of his separation since he is only 59 years
old and his creditable civilip- service totaled Only
11 years 2 months. Military Retired Pay has infoamed
us that Mr. Kindick is in receipt of retired pay and
has not waived it, therefore military time cannot be
used.

"Since Ar. Kindick does not meet the minimum require-
meat for voluntary retirement, his separation is con-
sidered erroneous. In this connection your attention
is invited to a decision of the Comptroller General
(11 Camp. Gen. 202) which states in part:

'Howver, a separation from the active roll
solely for the purpose of granting retire-
aent which action is later found to have been
erroneous, is not a separation from ;he service
within the meaning of the abov mentioned
principle.'

"Kr. Kindick should, therefore, be restored to the
rolls of your agency until title to annuity is per-
fected.

a7 * * * * *
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"Also unless there is some circumstance of whieh we
are not aware of, Mr. Rindiek is entitled to back
pay covering the period February 2, 1975 to the date
your restore him to your rolls under provision of
the Back Pay Act (5 United States Code 5596) Civil
*ervice Commission Regulations (5 CYfR 550.803(e).)"

'ursuant to the Commission'a direction Mr. Kindick was re-
stored co the rolls on September 15, 1975. On October 30, 1v75,
he filed a claim for backpay for the period he was off the rolls,
February 28 to September 15, 1975, a sum computed by his agency
to be 511*502.40 before deductions.

Dackpay is governed by 5 U.S.C. 5596 and the implementing
regulations and instructions of the Civil Service Commission in
5 C.F.R. 550.801 M; m*. And subehapt'r 8, book 550, Federal Per-
sonnel manual SupiiiJment 990-2. These authorities provide that
backpay may be awa;Jed upon a finding, based on an administrative
determination or a ti.aly appeal, by appropviate authority that
an employee has undergone an unjustified or unwarranted personnel
action that has resulted in the withdrawal or reduction of all or
any part of the pay of the employee.

In the case at hand, Mr. Kindick's personnel office has
found that his separation was not an unjustified or unwarranted
personnel action entitling him to backpay vnder the provisions
of 5 U.S.C. £ 5596 becauset (1) there was no administrative
error in computing his creditable service entitling him to back-
pay under the provisions of paragraph S8-51., book 550, PPM Supp.
990-2; and (2) his ineligibility for an immediate civil service
annuity resulted solely from his refusal to waive his retired
military pay, a matter about which he was informed prior to his
separation.

Hr. Kindick's statement that he was not informed of the waiver
requirement is in direct conflict with the statement of his per-
sonnel office. However, this Office does not conduct adversary
hearings in adjudicating claims but decides them on the basis of
the written record presented by the parties. When that record
reflects a dispute between the parties as to material facts which
cannot be resolved without adversary proceedings, it is the long
standing practice of this Office to resolve the matter in favor of
the Goveroment. B-167782, January 21, 1970.
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We find no sound basis for deciding otherwise in this case.
Moreover, it seems to us that, possessed of the knowledge the
record indicates he had, Mr. Kindick should have known that there
was at least a question about the waiver requirement and should
have sought clarification of this matter prior to his separation
If, as he contends, such clarification was not volunteered by his
personnel office.

In view of the foregoing, we are of the opinion that his
personnel office was correct in Its finding that Mr. Kindick's
separation was not an unjustifiud or unwarranted personnel action
entitling him to backpay and that the Comuission's letter of
August 5, 1975, did not constitute a contrary finding on timely
appeal within the purview of 5 U.S.C. 1 5596 and 5 C.F.R. 550.803.
Therefore, the disallowance of Mr. Kindicl.'s claim by the Claims
Division is sustained.

Dopaty ctrketPZ1
of the United States

a
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3-187891 .aJun. 3, 1977

The Honorable James J. Florio
United States House of Representatives
114 East High Street
ttlassboro, New Jersey 08028

Dear Mr. Florio:

This replies further to your letter of November 15, 1976,
requesting reconsideration of the disallowance by our Claims
Division of the claim of Mr. Charles M. Kindick for backpay,
and encloses a copy of our decision of today, B-187891, sustaining
th. disallowance.

We regret that our decision could not be favorable to your
constituent. However, we were unable to find any sound grounds
in the record before us for reversing the prior determination of
our Claims Division on this matter.

Sincerely yours,

Deputy Comptroller General*
of the United States

Enclosure

_ ..
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UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE

Memorandum
TO 1 Director, Claims Division June 32 1977

Deputy
PROM Comptroller General Ci& 4441

sUsJECT: Claim of Mr. Charles H. Kindick 5-187891-0.K.

Returned herewith is file Z-2628318 forwarded for our con-
sideration on November 22, 1976, together with a copy of our
decision of this date, 5-187891, which sustains the disallowance
of Hr. Kindick's claim for backpay.

Congressman James J. Florio is interested in this case and
a copy of our letter sending him a u 'y of the decision is attached
for ycur files.

Attachments
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