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[Overtinme Conpeusatinn inder Work-Stuly Program), B-187867. June
23, 1977. 5 pp. ¢ enclunsure (1 pp.).

Decision res uwiversity of Montana; by Robert P, Keller, Deputy
comptroller Geaeral.

Issue Area: Education, Training, and Employsent Programs (1100).

Contact: Office of the General Counsel: Civilian Personnel,

Budget Punction: Education, Nanpoiver, and Social Services:
-Higher Education (502).

Oorganizaticn Concerned: Porest Service. .

Authority: Brawley v, United Statee, 96 U.S. 168 (1878), Siapson
v. United States, 172 0.S, 372 (1899). United States v,
Svearin, 248 0.S. 132, 136 (1918). XKansas Turnpike Authorij.ty
Y. Abramson, 275 *, 24 711 (1960). Day v. United States, 2u5
0.5, 159 {(1917) . Barnard-Curtis v. United States, 244 Fr, 24

565 (1957) .

. The university appealed disallovance of a c]ail for
:uinbnrselent of overtime compensation paid to students upder '
vork-study progral under an agreement betveen the university anl
the: Porest Service. Reformation of the agreement to increase the
proportionate share of the Federal Government's contribution
vould be contrary to rules governing such contracts, and agents
of the United States do not have authority to waive contract

rights. (HTW)
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~ECISION

) Herbert Dunn
Civ.Pexrs.

THE COMPTROLLER OENERAL
OF THE UNITED STATAES

WASHINGTON, OD.C, RO0B40

PILE: 3187867 w DATE: June 23, 1977

MATTER OF: Universily of Moatans - overtime compensation

under wor.'i.- ltudy program

DIQEST: lntom...ion of - n uork-ltud) pmguu

a.rllltnt to increase. the proportionata
shere of the Federsl Giovernment's
ceatribution for ‘student salariés wruld
be contrary to, the wall-establishsd
Tules that conttacts contatnlng an
express attpulntion as’' £¢ amount are
coaclusive upon the pattios ag to the
measure of recovery for peaxformance
and, in tho absence of a couponsoting‘
fit to ‘the United Statas,: agcntl‘
cad officers of the United Scs:es a:e
\lthout authority to mod’ fy,cxioting
\nttnctl or to surrender o waive
contlract rights that have vestad ia
thc Czverament,

Thil oction is'a roopons1 to au oppeal by the Univeroity
of Montana of our Claims Division setflement dated August 13,
1976, disallowing ii: claim for reimbursement of ovértime com
peusation paid:- ‘to atuoont- under the College Hork-Study Program,
duting the summer of 1975, in the amounf: of $265,35 'undex an

agreement entered into on July 1, 1971, between the University

of Montana and the Intermountain Forest and Range Experiment
Station, ‘Foreat Service, Dazpsrtment of Agriculture,

Tt.= relevant provisions of the asreomont, as amended,
which address the question of compensation are set forth below:

"51 \"NTH

Compeusation of students for work performed
on a p:oject under this azreement will be
piid Ly the Institution. . All payments due
88 tmnloyer s oontribution under State or

. local workmen's componsation laws, under
Tglizcl ex State social security laws, or
under other applicable laws, will be made by
the Institution.
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"(1) At such timan as agreed upon

by both partiu but not more often than

- monthly, the Agmy will pay by way of
‘reimbuxsement to' the Iutitution an
smount calculated to-cjver the Agency's
shsre of compmation of students
exployed under this agreement, The
Agency's share will be 20% of the com-
pensation paid by the students for the
period billed, If this percentage basis
is changed by law the Agency agrees to
pa)y at the new rate.

- ¥*({2) 1In addition to the payment
specified in paragraph (1) above, and
‘at such times as spacified, The Agency
will pay by ?uy of reimbursement to the
Iutitution, an nount ‘equal to any and ]
all payu:‘nts requ:lred to be made by the :
Institutisn under Srate or local work- ' ' ‘
ae’e -codpensation lm, and ‘under
' ¥edaxal or State social security laws,
and acy other applicable laws, on
behalf of studeuts participating in
p.:lects under this agreement,

* * W * w

hY

=t “EIGHTH

"*The Institution shall hava the ultimtc f
‘ right to control and direc.t ‘this:Program
in accordance with Inati.tutional. and
Federal regulations, It shall. establish
such po‘ icy as.is, uppropriate -and’, reuon-
able for the. effective adminiatration of
the p:.'ogz:un including the total mnbu'
‘of students to be ewloyed, the _hourly
rate of pay, the’ totll number of houra
por week etch student will be uti.l.i.zed
and the total wages a. student is ¢1:lgib1a
t> earn within a given academic year,
t0e maximum rate on which a Federal sharz may i
be paid by the institution from its grant is 5
$3.50 per hour," S A
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The uu-nt p:ovidu that the Un!.nt.\lty of Montana is :

, sible for psymsent of compensation to students and shall

| be reimbursed by Agriculture an amount ejual to 20 percent of .
: the base compensation paid to the studenty with a ceiling reim-

bursement of seventy cents per hour (20 percent of $3.50 per

hour) .

Under its authori.ty vnder paragraph 8 of the agreement to
“control aid direct” the program, the University of Montana
issued regulations dated October [, 1974, which required that
compensation for overtime be paid at the rate of time-and-one-
half and that all fumll for overtime pay are to be charged in
its entirety to Agriculture. . "lhe t!niveulty of Montana now

argues that Agriculture's t'ai.l.ﬂxc to fully reimburase’ it for the
overtime worked is in clut violaticn of thia regulation,
Specifically, the Direci cor, Finsncial Aids Office, University

'. : of Montana, contends as followss ’
. ‘ UL -
| f "reh By def:ln!.t:!.on ouce a studeat has

‘ . earned the smount author:l.zed he is ipso
-ueu no l.onger being -lpl.oynd under the -
| Work-Study Program, When your agency
' . continued these people in emplo/ment
: they necessarily assumed full responsi-
! bility for their conpmation.

| "Regulations further provide *-n R tha"
. a student may not ba employed more than
= 40 hours per week, Ayain, if overtime

‘ ' occurs, by definition the student is not
i . being employed under the Work-Study
I : ' - Program,

"Under the terms of the qreement ‘with

your agency they agreed to pay reim-
bursements :ggu:lred by ees ‘any other
applicable laws .,,' para. 7 (2).

is our. posit:lon ‘that the above mentioned
Tegulations npply here. Furthcmore in

% this same aguement your agency agreed

* ' to ‘permit a student to wo:-k up to 40’

hours per week or such lesser number of ;

g A hours per week as his college may

-3 -
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determine in accordance with its owa

stendards and considering (a) the

axtent of the students finatcial

need,..' # * ¥ Also, in the Eighth

Section of this agresment, your agency

agrees that "ﬁho Maximum rate on which ' |
8 Yederal Sha:e may be psid by the

institution from its grant is $3.50

per hour,' clearly not acco-odat:lng

overtime coupenution.

It lhould be po:lnted out that piragraph 4 of t:hc agrevaent
requiies that the Department of Agriculture will not pemmit
students to werk for more than 40 hours in any one week,
Therefore, we wuld agree that to the extent that the overtime
resulted from students baeing -permitted to work in excess of 40
hours per week in violation of the agreemont, reimbursement may
be pade by the Deparrnmt of Agriculture at the rate of 100
percent,

The record: renah I:hnt alt.hough some students worked in
excess of 40 hours in a given wuk, most of the nvertime
cleimed occurred because students were’ al.lmud to work in ;
axcess of 8 hours in a ziven day but did not axceed 40 houzs - i
in a given week, Overtims resulting in this mauner may only |
be reimbursed at the 20 perccnt rate of up to seventy cents per
hour, : ,

Ca |
Al po:l.ntcd out 1in our\"lai.ma Di.v:ll"igﬁ Settlmnt. tlu

authori.ty to control and dircct the Collegn Work-Study ngrm

- snd to establish approprlal:c and reasonable policy fox; .tt‘cctiw

* administration my not be construed as permitting the Univeraity
of Montana to unilatcrallyf increase the: smount of u!.mbursment
due te:it under’ thc clear tem of" the agremnl: betwaen r.he e
parti.u. The establiahed rule is that’ where a coutract cont.ains
an-axpress sfipulation as to the smount to be paid, sich stipula-
tiou is conclusive on' the parti.ea 'a'nd meuurel the mount of .

e ws

recovery for petfomnce. See. Brawlex V. United States, 96 U.S.
168 (1878), and Simpson v. United States, 172 U.S, 372 (1899).
Also, the generally accepted rule is that "where one agrees to
do for a fixed sum a thing possible to be performed, he will mot
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be “’-é‘“.‘ﬂ'l."_,M. u‘utlod__, to additional eoqma?ioul,bunuo
wnfoleseen difficulties sre encountsved,” . States v. - -

rin, 248 U.8, 132, 136 (1918); Tu “Authority v,
% 275 . 2d 711 (1960),  See also Day v, United Stetes,
! \ U.5. 159 (1917); Bamard-Cygtis Co. v. United States, 244 F,

| 24 365 (1957); Restatmuent, Contracts, 8§ 467 (1932); Willistom,

_o._;"' ':..'. mtmu. Rev. Ed. § 1963,

A sattlement in accordance with this decision will lssue
in due course,
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Divestww, Clains Bvisien
'w,,m
Conptarlio Gememaf’:F. Kknry

Clatn of adveseity of Mentens ~ D-3EN0E =0l

is file 2-70(21) Sewwnwind
29, 1976, alsug with sus of

sodey, S-307007, A ssttiemeat should be losucd in the Briveseily
of Mentonn’s favew fa the ansunt found 4u0 ia encondanss with the






