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Dacision re: Centrc Corp.,; Syntems Rescarch labs., Inc.; by
Robert P. Keller, Deputy Comptroller General,

Issue Area:; Federal Procurement of Goods and Services (1920).

Contact: Office of the Ganeral Conunsel: Procureament Law I.

Budget Puncticn: Naticnal Defense: Department of Defense -
Procurement & Contracts (058).

organization Concerned: Department of the Mir Porce:
Aright-Patterson AFPB, OR.

Authority: Freedom of Information Act ($ U.S.C. 552). 10 0.5.C.
2304¢g). B-18%242 (1976). B-184412 (1976). B-183357 (1975).
B-183054 (1975) . B=-187153 (1976). B-187435 (1977). B-187489
(1977). 53 Conp. Gen. 533. 51 Comp. Gen. #79. S1 Comp. Gen.
431. 50 Comp. Gen. 117, A.S.P.R, 3-805.3.

Corﬂo;ation'protested the rejection of its tachnical
proposal as outsids the competitive range and the award of a .
contract to another company. A contractor who' has acted in good
faith and did not induce an error msay still be subject to
corrective action. GAO has ‘nu authority to determine what
information augt be discloseu by Governaent agencies. Since
negstlations were conducted, the offerors should hare been given
an opportunity to submit best and final offers. The Air Force
should reoren negotiations while the contract is being
perrforued. (Author/SC)
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OF THE UNITED SBTATES
WAKHINGTON, O.C. 20B AP

FILE: B-186842 DATE: June 1, 1977

' M“TTER OF: Ceatro Corporation; Systems Research
"y laboratories, Inc.,
DIGEST:

1. Contention by contractorjprotoxte" that. 1: has valid
and legally binding contract uith Governwen: is not
disputed; however, GALO haa dustained zgencies which
have corrected deficient awsrd procedures when defi-
ciencies were not iaduced by. parties erronecusly
swinrded connracqs. :GAC has rejected argument that
coiitractor who has acted in .8ood faith and did not
irduce error cannot ‘be aubjert to corract;ve action.

2. GCAO has no authority under Fteedon of Infornation Act,
5 U.5.C, §-552 (1970), to determine what informition
must be dilcloaed by Goverument aganelea.

A. Questions posad to oftcrors during tachnical evalua-
tion constituted negociations and not. mere clarifica-
rions since questions went to heart of proposils, and
‘had substantial effect ‘on Covertment's determination
of technical n;ceptabi]ity. Whether discusniona have
been held is mutter to be determined from actiona of
purties and not charactsrizations of contracting
officer. Since negotia‘ions ware conductad offerors
should have been given cpportunity to bubn{t heat and
final offers.

4. ,ontrncCOr,protevrer contends that p:ecedenr is lacking
for Air Forca'e directive to reopen negotiations while
contract is being perfozned unless it is terminated prior
to reopened negotiations; however, GAD has recommendad
same remedy.

Centrc Corporation (Centro) protested the rejection of its technical
proposal as outside the -2cmpetitive range and the award of a contract to
Syatems Regearch Laboratories, Inc. (SRL), under request for proposals
(..«P) No. F33615-76-R- 2095, isoued by the Department of the Air Force,
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Wright-Patterson Aif Force Base. 1ha RFP golicited ptopoolllﬁta supply
nonperaonal sarvices to provide technical assistanc: in support .of con-
cepts developed by A’r Force Aero Propulsion Laboratory euginerrs.

’..f?~'?uwa-»-81x sources wara solicited and 3 offerors submitted proposalo by

April 25, 1976, the cloaing date for raceipt of initial proposais. A
techuicel evaluation ravealeg that clarification information was necossary

bafore the competitive range could be determined. After negotiations

were conducted with the 3 offerors, C.stro vas de.ernined to be techni-
cally uracceptable,

The RFP stated that price Hould be the controiliug factor for award
i€ the offeror's technical  proposal was datermived to ba atceptadle.
Since SRL submitted the lowont-priced technicalily acceptable proposal,
avard wae made vo it on June 22, 1976, The contract 1s for a perioéd of
1l year with two optianl, edch: tar an additionll yenr.

By letter dated Juna ‘25, 1976, Cen:ro wee - 1nZor-nd that 1ta propoaal
was ot technically ac“dvcable. Tha Air Force conlidared ‘the offato; to
be incapable of nuppor.ing a .coatvact of the uagni:udc and: scope antici-
pated because of the approach of using support perlonnel that ars not
smplcyed by the offeror. IE.these support parsonnel are not available
when zequired, particular tasks would be ‘delsyad and the assential
continuity of the program would suifer, Cecrro was further advissd that
in some cases support personnel did nocr possess the experiaace required
by the solicitation.

On June 29, 1976, Centrc filed-.a pro:est with our Gffi~a. Ceutro
nlleged that tho RF* was defective in that inrornarion relativs to tha .
estimated use cf labor/ufiler the contract was distorted ipaccurate, and - "
mnisleading., Centro contenrded thit this distortion of 1nformnt10n uay P
beneficial to the incumbent contractor and a contributing factor to
Centro's improperly judged techaical uneccep:ubilicy.

By letter dated July 14, 1976, Centro anplified its initial protest.
It still conteaded that the RFP waa .grossly dintorl:ad in irs entimate
and distribution of labor time as compared to exporianca. Centro claimed
this dJscorcion save SRL a distinct- conpetitivn advanLage. With respect
to the Air Force's statemen: that Centrc's use of support 'persocnel not
euplcyed by it would delay particular taeka, Céntro emphasized that ‘this
would only apply to 4 part-time employeaa submitted Sy Centro. All other
employees proposed were full—*imp Centro employees. <entro also poinced

Ta;

out that the RFP iadicatéed a vequirement of 400 hours per yesr of work ua
i{n the category whare Centro was offering 1 full-time and 4 part-time "

employees. [
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Cantro admitted that it offered okly b -nchiniac. thuv-r. it scated
that the RFF provldld tha: the aumber- 'of machiniet hours was 1,100 per
year snd that!:hiu could eauily ba hendled by a single machinist. Cencro

i stated that, if the Ai: Force had any questions concsrning the avail-
i, T "'ibg14ty of additional wachinists, it could have easily inqulred ebout it
vian 1t requested clarification inforuation prior to the determination of
Centro's technical unacceptability.

In rrgnrd to the Alr Porce's contention that support personrel do
not possess the requisite erxperience, <t seems that Cantro transposed the
pames of the personnel submitted for the.position of junior de.ignet and

- senior draftsman.. Neither pernon was quelified for the other's positicn.
; C:ntro statad that this wau tke only 'Instance where support personpul
' ware not qullifiei wnd that this obviouoly #as easily correctable,

Inrsu-lary, Centro inalsted that there wna no basis for finding L% to
“be tcehnicn;ly unacceptlblt and . that-its proposal more than substantiated
1ts ability to cnrry out the rceponsibilitiea of the.contract.

R 5 letéer dnted Sepcenbnr 17, 1976, :hs Air Force notified the’ pro-
cur1n3~ncc1v1cy that ‘{n its viaw the -ward, as made, would be extremely
; diffiellt. to auppurta It wio rha ‘2dr Force's position that: the clarifica-
| tions requeated of tlie 3 offernrs- prior to the. techaicul -valuation con—
\ sticutaed neget 1at-ons withiin the purview of 10 U.S8.C. & 2104(3) (1970)
‘ a8 iaterpreted by our Office. Since negotiations wera thareinre .conducted,
the Air Force determined tha: award should rot heve been made on the basis
of the initial proposals, but that the confracting officer should have
requeated best aud final offcta. .

gy ‘E' -In addition, the Air Force believea that Centro's propo-n’ JBS

TV ‘ . datetninad to be technicnlly unacceptable without - sufficient juscifica-
' tion for the following reasons. The normai test of unaccept.ibility re-
| quires the prcposal to be so far out of 11ne in price or so tochoically
‘ deficient that nean{ngful negotiations cannot b& condiicted. Furthar, a
proposal is urnccep:able 1£ it does not address the snlient technical
aupectu of hhn raquirenentn which indicates a complete'lack of undar-
atanding of the requirenenta or that a complete rewrite of the propoesal
would be,reaui:ad to Secome technically acceptable, The reasons given
for Cent:o ] :echntcal uvaacreptability did not meat these criteria.
> ) Confeque.Lly. Lhe ‘contraci (dng offiser was in!tructed to (1} reopen
nesotiat~onn with all offerors responding to the aolicitutton and (2)
raquast beat and finel offers from all offerors ir the LOMﬂELit_Je Tange.
Further, the contracting officer was advised that upon selection of a
surcessful offeror, the existing contract should either be terminated

-
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for tha canvlniaucc'of,:hc Government or modified to reflect tha awvard
in accordance with the successful offeror's final proposal.

By letters datad Octobar 14. 1976, all offerors were informed that

s’*+“negotiations would be reopened.
. i )

" By lettey dated October 18, 1976, SRL proterted the actions contea-
plated by the Air Force in its letter of Octabar 14, ' Centro in a letter
dated October 22, 1976, also obiected to the reopening of negotiations
on the grounds that the Air Force had all the information neceszary to
make an award based on the original proﬁoscl Centre voiced feara that
the contracting officer t:as determined to award the contract to SBL and
would find other veasonz to exclude it from the competitive range.

Py letter datcd January 18, 1977,. counsel for SHL placed the' follow-
. iug:issues befors our Office:: (1) the award to SRL’ creatcd a valid and 3
legally binding contract, (2) 5RL hLas.not been afforded a reasonable (-
opportunity to prepare its case; (3) the’ award to SRL should be recognized
a8 valid; (4) slander of the concrnccing cfficcr 18 not evidence to
support ‘a protest; {5) the "bast incerest of che Gevermment will be served
by sllowing this contract to continue ae awarded; (6) the Air Force has
improperly ordered the reopeniag’of negotiations; (7) Centrc's conteatiuva
that ir was denied data from previous SRL contracts is erronaous; and (8)
the proper remedy for Centro is recovery of ita bid proparation ccata.

Centro hau. :hosen not te pursue the aspects of this protest raised
by its letter of July 14, 1976. At the conference conducted. at our
Cffice on January 10, 1977, Centro also agreed to negotiate with the

" Adr Force pursuant to the Air Force's letter of Octobar 14, 1976. There-~
fore, the only issues before cur Office are those raised by SRL.

While we agrea that SRL's contract is valid and legally binéing on
the Government, our Office is in the position of having to determine
whether the Air Force has taken the appropriate legal position by re:--
opening negotiations. If the competitive process is to maintain integrity,
it is important that our Office have the authority to remcdy errors. The
Air Force contended that errora were made in procedures that culuinated
in an award to SRL and has suggested a possible remedy.

Our Office has sustained agencies where thaey have corrected what
they have concidcrcd to be deficient award procedures anu-the deficiencies
were not’ induced by the parties ertoneous]y avarded the contracts. The
Ohio State Uniirersity Research Foindation, B-185242, June 16, 1976, 76-1

CPD 381; Electroric Associates, Inc., B-184412, February 10, 1976, 76-1 &

CPD B). Further, wz have specifically rejected the argument that a con-
tractor who has acted in good faith and did not induce the error cannot
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be sudbject to cotr;étive action. In Dyuamic International, Inc.,
3-183937, Decembar 29, 1973, 75-2 CPD 412, we stated:

. "Since the cont;tctor d1d not co.utribute to' the

: ""f'“”ﬂ-~wlllteke teoultin' in tha avard and wes certainly

not on direct notice bafore award that the pro-
cedures being followed ware wrong, the award
should not be cousiderad plainly or nalpably
{llegal, ari tha contract may cnly ba tevminated
for the convetience of the Govirnment., * & & M

8RL requeated the right to’ revzqw the filesn conteiniag Centxo's
tachnicrl evaluition and the proposal itself. The Alr Force rejected
SRL®s request under tha Freedom of Information Act, 5 U.5.C. § 552 (1970).
SRL contends that this infcrmation, which haw been raleased to our Office,
depriver SRL of proeodural due ptOc(ll.

) This Oftiee has’no uuthor_ty under the Fresdom of Infoimation Act,
supra, to determine whit” inforlntion wust be disciosed by &:,vernment
agencian. Dewitt Tr:nlfor £ad Storare Company. 53 Comp. Gav 533 {1974),
74-1 CPD 47. )

- ot

SRL argues that the Air Force elected 'in its Bound judgment" not to
negotiate on this particular procurement. SRL contends that the evidence
shows that simplz clarifications were requested of the 3 offerors and
that this did not constitute discussiona. Also, SRl atates that the con-
tracting officer regerved the right. to negdtiate and elected not to dc so.

Hhether diucuaoinns have been held is a uatter to he determined upon

_the basis of the pnrticular actions of tie parties’'ind aot maraly upon

t:a characterirationes of the: contracting officer. Food Science’ Associates,
I, B=183054, April 30, "4975, 75-1 C@D 269; The Human Resources Company,
u~187153, Novenbet 30, 1976, 76-2 CPD 459 We have held that discusesions
nccur 1€ an off2ror is nfforded an opportunity t2? revise or modify its
propooal regardless of whether such opportunity results from actic.
initiated by the Goverrment or the offeror. 51 Comp. Gen. 479 (1972).

The technical evaluation dated May 13, 1976, revealed that each
compauy's proposal was found la’siag in necessart information. The info. -
Dation requestad from the offerors included the following:

"a. Show an understanding of 2ach task.
|
"b. State names of personnel, category of labor
and percentage of time availsble.
"¢. Provide a description of a plan that assures
iten meets Government standards.'
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The Covermment considered these quescions ss clarificacions only and not
negotiations.

- By letter dated May 14, 1976, the Alr Force requasted that Centro
" dIarify its propcaal. On May 20, 1976, Cantro answersd all the questions
" in detail posed 'y the May 14 letter.

The following deficiencies were noted by tle Air Force with respect
to Centro's proposal: .

"a. Of the fifteen paople listed for support. personnel,
ssven were employed by othear companies and two were
unemployed. The evaluatore assumed that e people
employed by the other companies were moonlighting
and would not be avnilabla waen needed,

"b. Providing the miniluu amount of manhours and manpower

as set forth An the solicitation was not enough to
lslurc completion of the tasks in a timely manner.
The evaluators did not cite a Government estimate
vhich uould be nufficienc "

The contracting officar nndo the nvard ba-ed upon cﬁe Jwe 2, 1976,
technical evaluation without further discussion and on the basis of the
original prices submitted. No best and final offers were requested from
thoge offerors within the coéwpetitive range.

It 1s the position of the Air Force that the additional information
requested constituted negotiations. We agree. The questiono asked of
the offerors went to the heart of their proposals and had a subatantial
effect on the Government's determination of acceptability.

In 51 Comp. Gen. 431 (1972), we enunciated the following rule re-
garding the conduct of negotiations:

"It 19 a well-eastablished principle in negotiated pro-

curement that such discussions must be meaningful znd

furnish information to all offerors within the competi-

tive range as to the areas in which their proposals are

deficient so that competitive offerors sre given an

opportunity to fully satisfy the Govarnmenc'a require-

ments."

|

This atandard of negotiation has been incorporated in the Armed Services
Procurement Regulation (ASPR) § 3-805,3(a) (1976 ed.) which provides as
follows:
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"All offero-s selected t~ participate in discuv-
sions shall be advieed of deficiencies in their pro-
posals and shall be offered a reasonable opportunity
' t0 correct or resolve the deficiencies and to submic
10 e guch pticn or cost, technical or other revisiona to

‘their propounla that may result from the discussions.
A deficiency is defined as that part of an offaror's
proposal which would not satisfy the Government's
requirements."” .

If neyotiations are conducted with an offeror, the Government is
Tequired to advise the offeror of the, deficiencies in its proposal before
it can be rejected. 50 Comp. Ger. 117 (1970). Centro was never ques—
tior..d about its proposed eupport parsonnel allegedly employeu uy other
companies nor was it queationed about ‘its proposed maun-hcurs and manpowar,
Thase LwC areas were p-rtially rc-ponnible forx Centro 8 technicnl unac-
captability. . ) e -

‘sased cn the record,’ "ulaningful" discussions ‘were mot held with
Cantro, Further, once 1L is -decided :hat negotiations were coaducted,
ASPR § 3-305.3(d) (1976 ad.) lpacificnlly requiras that offerurs be
given an opportunity to submit. bea: and final offera.

3L states that there’ in no 1ega1 baais for the action takea by the
Alr Force——specifically, that the Air Force cannot reopen negotiations
while a contract is baing performed unlens it is terminated prior to
the rcopened negotlationa. We do not agree, Where an impréper award
has béen made in a negotia:ed prOcutenent, we have concluded that nego-
tiatious should be reopened: for another round of best and final offers
and rhat, ‘after the negotiationa, if the contractor 1s not the low
rtlponnibla offeror, the coantract should be terminated for the ~on-
venience of the Government and award made to the low offeror. If
the contractor is the low offeror and the price is less than tha current
contract, the contract should be modified to conform to the n= wly
offered price. This manner of recompetition permits the Government
to continue to raceive its needs during the reopening of negotiations.
See Informatics, Inc., B~187435, March 15, 1977, 77-1 CPD 190.

. We ;Ecoéﬁize that by concurring with the Air Force's recommendation
to reopen negotiations, the possibility exists for an auction atmosphere.
Although ASPR § 3-B05.3{c) (1976 ed.) provides that auction practices be
avolded, a possible auction is one of the consequences of an {mproper
avard. Howaver, we do not believe that an improper award should be allowed
to stand solely to avoid the implications of an auction situation. See

Bristol Electronics, Inc., et al., supra.
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We will not sddress ourselves tc contentions 4, 7, and 8 made by
SRL since they have no basring on rthe outcoms of this decision.

Accordingly, the SRL protest is danied.

L2 LR
eI v,

e ‘However, while termlnation for convenienca was proper when first

considered by the Air Force, in view of the advanced atate of the first
year uvf the contract at this rime, we believe that it would be more
appropriate now not to exarcise the option in the contract and to re-
solicit inatead the requirement for the option years. See Amram Nowak
Associates, Inc., B-18748¢, March-29, 1977, 56 Comp. Gen. y 77-1
CPD 219. . S
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o Deputy Comptroller Cemeral
"+ of the Unitad States
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