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{Protest to Cancellation of Solicitation and Resolicitation]).
B- 188450, June 1, 1977. 3 py.

Decision re: Robert Burger Associutes, Inc.; by Paul G.
Dembling, General Counsel,

Issue Area: Pederal Procurement of (‘cods and Services {1900).

Contact: Office of the General Counsel: Procurement Lawv II,

Budget PFunction: Goeneral Government: Nther General Sovernment
(B06) .

Organization Concerned: General Servicez Administration: Isseks
Bros., Inc.

Authority: 4 C.P,R. 20,2(B) (1) (2)13).

Protester alleged that cancellaticn of a solicitation
for rehabilitation of a cooling tower and subsequent
resplicitation violated the competitive bidding system, that
solicitation contained improprieties, and that requirexents
would not be met, Most of the protest vas untimely, and
questions of compliarce with requirenents was a matter for
cvop*ract adsinistration. (HTW)
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g FILE: B-188450 DATE:  June 1, 1977 f
MATTER OF: aobert Burger Associatcs, Inc.
8
DIGEST:

1. Proteast of cancellation of 8011C$f*t10n £1)ed more than
19 working days ufter protester W advised of cancella-
tion is untimely and ineligible £ar cougideration.
Allegations of purportei improp:zleties apparent on face
of splicitation but not filled until aftaer date for re-
ceaipt of proposals are also untimely.

2. Coapliance with contract requirements is contract
adainistration matter not considered under GAQ Bid Protest
Procedures.

;Robert Burger Asnociates, 11c. (Burger) ptoéests the
cancellation by the Gemeral Sorvices Adniniatretinn {GSA) of an
invitation for bids (IFB) for project No. RNY 77008 for the
rehabilitation of a cooling tower for the United States Mission
to the United Natlouas, New York, New Yurk, and the subsequent re-
solicitation of the requirement as a negotiated procurement with
revised specificaticus,

liﬁs urder the tFB were opened December 28, 1976, and the
protester was the spparent low bidder., Od January 13, 1977, a
determination was mace to reject all bids because GSA felt that
. . the original IFB specifications were unduly restrictive of com-
pstition in that the specification requlrement for cooling tower
£111 impregnated with natural chlorinated rubber composition was
within the capability of only "a few contractors.”" It was further
determined that the rovised requirement wes to be negotiated be-
cause urgency did not permit the time required for a formally ad-
vertised procurement. By letter of January 13, 1977, the protester
was advised of the caacellation of tie IFB and of the intended
resolicitation of the requirement as a negotiated procurement.
Ou January 20, 1¢77, the RFP was issued ri-.h Pebruary 1, 1977, av
due date for receipt of proposals.
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On Yebruary 23, 1977, this Office received Burger's protest
dated February 15, 1977. Burper alleged cthat it should have re-
caived un award uuder thz IFB, and that cancellation therec® vio-
lated the integrity of the competitive bidding system. The
protaster furthesr conceaded that the revised specifications io-
properly permittad the use of Melamine-based cooling towsr fill
becsuse the protester's  axparience indicated that the substance
was inferior and hed resulted in defective performance where
utilized in other projects. The protestar also objected to the
resolicitation of the project as a negutiated procurement,
stating that it saw no reszaon for "thiw secracy." After being
advised that award was lLeing made to Isneks Brothers, Inc., the
low ocfferor under the negotiated procurement, prior to resoiu-
tion of the protest by this 0Office, Burger also questioned
wvhe.her Isseks met the experience requirements of the solicita-
tion and whether there would be compliance with Paragraph 12
nf 3ection 1590-4 of the specifications.

The bulk of the protest is untimely.. Saction 20.2(b)(2) of
our Bid Protest Procedures, 4 C.F.R. 20.2(b) (2) (1977), requirea
that bid protests be "filed" not later than' 10 uurking days safter
the basis for proteat is known or should hava been known, whichever
is earlier. Th> term "filed" means receipt in the contracting ..

agency or this Office, whichever the case may be. 4 C.F.R. 20.2(b)(3).

Since the protester was advised by letter of January 13, 1977, of
the cancellation of the IFB and rejection of bids thereynder. but
did not "file'" 1ts protest uatil February 23, 1977, the objection
to the cancellation and failure ro make award to the protester is
untimel ; and ireligible for our consideration on the merits.

Concerning the specification provision lllowing the use of
Melamine-based fill, and the issuance of the second solicitation
on a negotiated basis, 4 C.F.R. 20. 2(b)(]) provides that protests
based upon alleged improprieties which are apparent in a solicita-
tion prior to bid opening or closing date for receipt of proposals
smust be filed prior to such date to be timely. Inasmuch as Burgor's
objections in this regard were n-t filed prior to the February 1,
1977 due date for prnposals, thaue allegations are similarly inel-
igible for our censideratiomn.

Paragraph 3 of Section 1590-1 of the specifications required
offerors to furnich "a 1ist of three similar installations of re-
placement fill, specifically cross flowtowers of this capacity or
larger, listing names, locations and dates for reference." Isseks
submitted a list of three projects on which it removed existing
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£111 from cooling towars and replaced it with neaw fill, It 4is
reported to us that a GSA representativa investigated eack of
the three refirences aubaicted and varified that all work was

- pronarly perforsed and cunformsd 1ith the qua.ification raquire-
ssnts of paragraph 3, Section 1590,

Paragraph 17 of Seciion 1590-4 requires the contractor to
guarantee that all work will be in conformance with the contract
requirenents, free fruom defective and inferior matecialr and
workmsnship, and that the f11l material will 1ot det<oriorats for
a period of 5 yerrs after date of final accep“ance, ..der panalty
of correction by the contractor without additional expense to
the GCoverrment., Compliance with thar raquirement is a matter of
contract aduinistration that does not affect the legality of the
avard, and is therefore not for consideration under our Bid
Protast Procedures.

The protest is dismisasaed.

Paul G. Dembliac
Guneral Coungel






