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Decision re: Eaton Labs., Tnc.; by Robert F. Keller, Deputy
Comptrcller General.

Issue Area: Pederal Procurement of Goods and Services (1900),

Contact: 0ffich of the General Counsel: Procurement lLaw I.

Budget Punctior: General Government: Other General Government
{(805) .

Organization Cou~e.ned: Veterans Administration: Dent. of
Medicine and Surgery.

Authority: 41 0.S5.C. 252(c)(10). 48 Comp. Gen. 672, 53 Comp. !
Gen. 30, 31, B-180329 (1974) . Wender Presses, Inc. v. Onited ;
States, 170 Ct. Ci. 483 (1965).

A decision wvas requested concernirg the propriety of
amending a coutract to adjust an error in price for a drug item
gquoted in bid. Since data available to the contracting officer
indicated the possibjlity of error, adjustaent of the contract
vas alloved. (HTW?
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OF YTHE UNITRIZ ...ATES

FILE: 3-1889137 DATE: May 31, 1977
MATTER OF: BaTon Laboratories, Inc.
OIGEST:;

S8ole~source contractor is entitled to adjustment

in contract price for error in price on drug itea

; - Tesulting from quoting price on less expensive form

f _ of item than that solicited since contracting

,‘ ‘ officer was on constructive notica of poseibility

' of error where verified price of substantially seme
drug showed 20-percent increase from previous contract
price compared to 20-percent decrease in price of itam
erconsously quoted and prices of uther drugs solicited
also showed increases froa: previous contract prices.

The Dirsctor, Supply Service, Df:pnrt-nt of Medicine and Surgery,
i ‘ Vaterans Administration IVA), reques.s our decision as to the propricty
. of amending VA contrac: No. V797P-569.4 with Eatoun Laboratories, Inc.
(Baton}, in comnection with an error aileged to have been made in
! EKatom's bid,

On Novembar 12, 1976, requast for proposals No. M5-Q35~77 was
issued to Eaton pursuant to 41 U.5.C. § 252(c)(10) (1970) for five
drug items to be procured at fixed unit prices by VA during the
' period February 1, 1977, through January 31, 1978. Eaton submitted
i . the following response to the solicitation:

Quantity Unit
Itum No. Supplies/S-_rvices {(«stimated) Unit Price Amount
1 6505-01-029-7899A - 3,168 T $ 7.52 § 23,823.36

DANTROLENE SODIUM
J CAPSULES., 25 wg. 100s.
] ! (Dantrium).

1

[ 2 6505~00-13324]A - 2,148 BT 13.09 28,117.32
DANTROLENE SODIUM

CAPSULES. 100 mg. 100s.

(Dantrium),

LB

F
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Quamtity Dait
Jtam Mo. Supplies/Sarvices (nstimated) Upfi: Price Arount

3 6303-00~4':0-7715A - 2,352 3T $ 99.06 $209,469.12

NITROYURANTOIN MACRO-
CEYSTALS, CAPSUL™S. 100 =mg.
1000s. (Macrodantin).

& 6305-00-420-7716A - 4,188 4 30.35 127,105.80

WITROFURANTOIN MACROCRYSTALS,
CAPHULIS., 50 =g. 1000s.
(Macrodentin).

5 6505-00-604~-1717A - 3,960 34.00 134,640.00

DANTUO'.ENE SODIUM CAPSULES,
25 mg. 500s. (Dantrium).

By latter dated Janusry 25, 1977, to ths contracting officer,
Eaton requested that the prices it had proposed for itema 1 and 5 in
responsa to the solicitation ba decreased to $6.55/BT and $29.75/BT,
raspectively. The latter furthser stated that:

"All othar terms, conditions and representations
for the cbove refereanced soiicitation [No. M5-Q35-77]
remain the same."

Award was made tn Eaton at the proposed prices, as amended, on
January 31, 1977. In a telephone communication with the contraciing
officer on February 3, 1977 .and 3n a letter dated February 8, 1977,
to the Chiaf Marketiyv? Diviuion. Drugs and Chemicals of VA, !nton
Asked that an amendment He issued to change the unit price of item
4 from $30.35 to $44.53. PEaton ntated that the price inajvertently
quoted for {tem 4 was the price established for nitrofurantoin tablets
50 mg. 1000, a less expansive form of nitrofurantoin than the capaules
solicited in item 4. In support of the allegation, Eaton stated that
the $44.53 unit price is 55 percent less than the price offered on the
current Federal Supply Scheduls ($98.95) and, as such, is:the lowest
price offered to any account through depot purchasc to include the
Defence Personnel Support Center. In support of its position Eaton
submitted copies of its hospital price list, authorized Government
price list, internal Governmeat bid prices with certification of itas
use in the preparation of this contract and workup copy of the comtract.

a.z-
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Whare, as in the insrant case, a mistake in bid is oot diecovered
watil after awurd, the general ruls is thst the bidder must bear the
comsequencas of its mistakes unlsss the comtracting officer kaew or
should hsve known of the mistake thus necessitating verification bafore
the acceptance of tha bid, Wender Presses, Inc., v. United States, 170
Ct. T1, 483 (1965); 48 Comp. Cen. 672 (1969); Titan Environmental

Coustruction Sygtems; Inc., B-180329, October 1, 1974, 74-2 CPD 187.
Constructive notice is said to exist when the contracting officer,

coasidering sll the facts and circusstances of a case, should have
Imown of tha possidility of an error. 53 Comp. Gen. 30, 31 (1973).

Tt is VA's position that the procursment deta available to the
contracting officer batween Dacember 12, 1968, through October 27,

1976, and the authorized Govermmant price liat for the period January 1,

1977, through Decewmber 31, 1977, administered by tha VA Marketing Divi-
sion for Drugs and Chamicals, estsblished that the unit price of $30.35
for Macrodantin 0 mg. in bhottlea of 1,000 was obviously incorrect and
that the contracting officer should have.questioned Zaton's unit price
bid of $30.35 on item 4, espacially since Eaton 1is the only supplier
of this item. VA also states that the contracting officer was on
congtructive notice of the mistake becausa it would be most unusual

for an offeror who is the nnly supplier of a particular product to
offer to sell that produci in sn inflationary sconomy at a lower price
‘than 1t had ever offered in the past, VA recommends that item 4 on the
contract be amended so that Eaton be paid on the basis of a $44.53 unit

price.

A review of the procumt data ﬂa:lhble to, tha contracting
officor at the time Eaton's bid was submitted indicates that the bid
pﬁm for the items other than item 4 were higher than the previois
contract prices for theu items. Moreover, the bid price for item 3,
substantially the sama drug a8 I1cem 4 dut of twice the strength,
increased by approximately 19.4 parcent. Since the price for item 3
bad been varified by Earou in a letter dated December 20, 1976, the
contracting cfficer should have been aware of tha pessibility that a
aistake had been made in tha bhid price for item 4 which showed a
decreass of aliost 20 percent and should have sought verification.

Accordingly, wa have no objection to amending the contract to correct

tha price of item 4, Macrodantin 50 nz,, 1000's, from $30.35 to $44.53.

" ey,

Deputy Comptroller Generai
of tha United Statesg
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